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1) A comprehensive study for addressing structurally vulnerable fuel pools;

2) A public presentation of non-safeguard findings;

3) Development of a comprehensive plan to address structural vulnerabilities;

4) Issue Orders to Mark I and II operators incorevatadeatht stinetabdt ffuetstticagofpools;
5) Require future operation to be contingent on addressing the structural vulnerabilities.

The Petitioners’ requested actions are factually supported by key findings and recommendations
of the National Academy of Sciences in their April 2005 Public Report to Congress, Safety &
Security of Commercial Spent Nuclear Fuel Storage which in its redacted form publicly
summarizes the classified report provided to Congress in 2004.

These key findings are specifically relevant to the structural vulnerability of the Mark I and 11
elevated storage pools. Further, the NAS report clearly establishes a model and threshold for
publicly presenting non-safeguards and non-classified information related to the public health,
safety and security.

The NRC responded by dismissing the findings of the National Academy’s report specific to the
risk and consequence of elevated storage pools in the Mark I and IT BWR stating that the agency
“identified a number of areas of disagreement with the NAS Committee’s conclusions” including
“some scenarios that are unreasonable” and “NRC staff also disagreed with some NAS
recommendations and indicated its conclusion that they lacked a sound technical basis.”’ NRC
then denied the Petitioners’ requested enforcement actions as supported by these NAS findings,
accordingly, stating “the technical matters [as identified by NAS] discussed in Chairman Diaz’s
March 14, 2005 letter need no further elaboration in this Director’s Decision.””

Given that the NAS Committee has not retracted, revised or reversed any of its findings,
conclusions and recommendations related to the public health, safety and security, it is NRC that
has established a significant and genuine dispute involving the scientific and technical matters of
the NAS findings and conclusions pertinent to the Petitioners’ requested emergency enforcement
actions as supported by same NAS findings and conclusions.

The Petitioners submit this evidence of a genuine and unresolved dispute as new information in
support of the requested emergency enforcement actions in the August 10, 2004 petition.

NRC cannot simply dismiss the Petitioners’ basis of fact and requested actions which are
supported in large part by National Academy’s study — as well as the National Academy’s study.
A standard of review requires that NRC demonstrate with facts, not as they do with broad
brushed opinions, that no reasonable person could have reached the same conclusions as did the
NAS Committee’s experts.

The Petitioners further raise this failure to meet a reasonable standard of review as an important
new issue in the matter of addressing the final disposition of the requested enforcement actions
of this petition.
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The United States Congress asked the National Academy of Sciences to provide an independent
scientific and technical analysis on the safety and security of the commercial spent nuclear fuel
storage including the GE BWRs that are the subject of the emergency enforcement petition and
the Proposed Director’s Decision. The National Academy’s report strongly supports the basis of
the Petitioners’ requested actions specifically with regard to the BWRs, namely, the structural
vulnerability of the elevated spent nuclear fuel storage pools and the associated risks,
consequences and need for mitigation. The Petitioners contend that it is now the findings,
conclusions and recommendations of NAS that are presumed to be correct.

Because of the Congressional mandate, the NRC, and not the public, has the burden of proving
that the NAS conclusions are wrong. It is now the NAS conclusions, and not those of the NRC
that are entitled to the presumption of correctness. In short, the NRC is now outside the group
that is entitled to the presumption of administrative correctness — the shoe is on the other foot.

NRC cannot simply say that it is in “disagreement” and “need no further elaboration” on a
dispute with the NAS findings and dismiss both the independent study and the emergency
enforcement petition. Congress assigned NAS to provide the analysis to mitigate identified
vulnerabilities to spent nuclear fuel storage systems, including the more vulnerable nuclear waste
storage structures elevated to the upper portions of the BWR reactor buildings.

NRC cannot now glibly dismiss the facts found in both the NAS study and the petition without
addressing these facts in the dispute it has created with the NAS findings and conclusions and
those requested actions of the Petitioners.

Rather, NRC has the burden of proof that NAS, and our contentions as requested actions that are
supported by NAS, not only reached a conclusion with which the NRC disagrees, but that no
reasonable person could have reached the same conclusions as did NAS.

The Nuclear Security Coalition, therefore, requests that the Proposed Director’s Decision be
revised to adopt the requested enforcement actions of the August 10, 2004 petition.
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