
1 Although STV did not cite the regulation, 10 C.F.R. § 2.307(a) states that the time prescribed
for an act may be extended by the Commission for good cause.  

2 While it is not clear, given the posture of this request, that 10 C.F.R. § 2.323 applies to STV’s
request, the Staff notes that it was not contacted prior to receiving STV’s motion.  See 10 C.F.R.
§ 2.323(b).
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INTRODUCTION

On August 3, 2005, Save the Valley, Inc. (STV) sought a thirty day extension of time in

which to file a request for a hearing (Motion) regarding the U.S. Army’s Jefferson Proving

Ground.1  See “Notice of Consideration of Amendment Request for an Alternate

Decommissioning Schedule and Opportunity to Request a Hearing,“ 70 Fed. Reg. 36964

(June 27, 2005).  Pursuant to 10 C.F.R. § 2.323(c), the Nuclear Regulatory Commission Staff

(Staff) hereby answers STV’s Motion.2  As discussed below, STV has failed to establish good

cause for granting an extension.  Accordingly, the Staff opposes STV’s extension request.

BACKGROUND

On September 22, 2003 the NRC Staff received a request from the Army for a license

amendment that would create a 5-year renewable possession-only license (POLA request).  On

October 28, 2003, the NRC Staff published a Notice of Consideration of Amendment Request
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for the Jefferson Proving Ground Site and Opportunity for a Hearing in the Federal Register. 

See 68 Fed. Reg. 61471.  On November 26, 2003, STV requested a hearing on the 5-year

POLA.  On January 7, 2004 the Presiding Officer issued an Order granting STV’s hearing

request on the POLA.  See U.S. Army (Jefferson Proving Ground Site), LBP-04-01, 59 NRC 27

(2004).  The Order held further proceedings on the hearing in abeyance pending completion of

the Staff’s technical review of the POLA.  See id., at 30.

On May 25, 2005 the Army submitted a superceding license amendment request for an

alternate schedule for decommissioning (alternate schedule request).  On June 16, 2005 the

Staff accepted the alternate schedule request for review.  On June 27, 2005 the Staff published

a Notice of Consideration of Amendment Request for an Alternate Decommissioning Schedule

and Opportunity to Request a Hearing in the Federal Register.  See 70 Fed. Reg. 36964.  The

Federal Register notice specifically states that interested parties have until August 26, 2005 to

request a hearing.  Id.  On July 19, 2005 the Army formally withdrew its request for a POLA and

moved for dismissal of the proceeding.  See “Applicant’s Motion for Dismissal of Proceeding,”

(Motion to Dismiss).  STV replied to the Army’s motion on July 29, 2005.  “Response in

Opposition to Army’s Motion to Dismiss and Request for Alternative Relief of [STV]” (STV

Reply). 

DISCUSSION

In its request for an extension of time, STV states that preparation of a hearing request

would require “substantial time and effort by its attorney and consultants and significant

resulting cost to STV.”  Motion, at 3.  Further, STV contends that, in the event it is unsuccessful

in its efforts to avoid dismissal of the POLA proceeding, it would only have two days to prepare

a hearing request.  Id.  Neither of these reasons is compelling nor does either provide good

cause an extension of the time to file a hearing request to 90 days.
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First, the time, effort, and expense of preparing a hearing request are necessary

prerequisites to any request for a hearing; there is nothing special or unique about the Alternate

Schedule Request.  STV has not articulated any reason why it should be given more time than

the usual intervenor to formulate contentions.  STV should be readily able to satisfy the

“standing” requirements of a hearing request given its long involvement in Jefferson Proving

Ground matters and STV should already have sufficient time to formulate contentions.  As the

Commission concluded, the sixty-day window in which to frame contentions “will provide more

than ample time for a requestor/intervenor to review the application, prepare a filing on

standing, and develop proposed contentions and references to materials in support of the

contentions.”  “Changes to Adjudicatory Process; Final Rule,” 69 Fed. Reg. 2180, 2199

(Jan. 14, 2004).  Moreover, in deciding to extend the time for submitting requests to sixty days,

the Commission noted that there is sometimes an “early opportunity to gain information on the

substance of the proposed action.”  Id., at 2196.  Here, STV’s familiarity with some of the

background issues should, if anything, lessen the time and expense of preparing a hearing

request.  In fact, the “Comments of [STV] Re Request for Alternate Decommissioning

Schedule” of July 27, 2005 filed in the POLA amendment proceeding make clear that STV has

already reviewed the U.S. Army’s May 25, 2005 alternative schedule request and has identified

areas of concern.  STV provides no explanation of what different or additional review it would

need to conduct to request a hearing and develop contentions to respond to the Notice of

Opportunity for a Hearing on the new amendment request. 

Second, it is clear that STV has been aware of the license amendment since at least the

June 27, 2005 Federal Register notice, if not before.  Thus, on August 26, 2005, STV will have

had the full sixty-day period in which to examine the amendment request and decide whether or

not to submit a hearing request.  STV has provided no basis for concluding that the time,

expense, or effort to craft a hearing request is different from any other party subject to the
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Commission’s rules of practice.  Additionally, STV’s argument that it will have only the two-day

period time between August 24, 2005 (ASLB teleconference in POLA proceeding) and

August 26, 2005 (expiration of opportunity to request a hearing) in which to respond to the

notice of opportunity for hearing blurs reality.  As noted above, STV clearly has been aware of

the substance of the license amendment since June 27th (if not before), and, in any event has

failed to explain why the 28-day period from July 29, 2005 to August 26, 2005, is insufficient to

prepare a request for hearing which, for the most part, need only address contentions.  In short,

while the Staff would, in other circumstances, agree that a two-day period is too short of time to

begin preparation of its hearing request, STV has not demonstrated why it has not been able to

do so since July 29th (if not even sooner).

CONCLUSION

For the foregoing reasons, the Staff requests that the Commission deny STV’s motion

for an extension of time.

Respectfully submitted,

/RA/

Tyson R. Smith
Counsel for the NRC Staff

Dated at Rockville, Maryland
this 9th day of August, 2005



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of )
) Docket No. 40-8838-MLA

U.S. ARMY )
)

(Jefferson Proving Ground Site) )
)

CERTIFICATE OF SERVICE

I hereby certify that copies of “NRC STAFF RESPONSE TO SAVE THE VALLEY’S MOTION
FOR AN EXTENSION OF TIME TO FILE A HEARING REQUEST” in the above captioned
proceeding have been served on the following through deposit in the Nuclear Regulatory
Commission’s internal Mail system (as indicated by a single asterisk) or by U.S. Mail, first class,
and (as indicated by a double asterisk) by e-mail, this 9th day of August, 2005.

Richard Hill, President **
Save the Valley, Inc.
P.O. Box 813
Madison, IN   47250
E-mail: phill@venus.net 

Office of the Secretary * **
Attn: Rulemaking and Adjudications Staff
U.S. Nuclear Regulatory Commission
Mail Stop: O-16C1
Washington, D.C.  20555
E-mail: HEARINGDOCKET@nrc.gov 

Michael A. Mullett, Esq. **
Jerome E. Polk, Esq. **
Mullett, Polk & Associates, LLC
309 West Washington Street
Suite 233
Indianapolis, IN 46204-2721
E-mail: mmullett@mullettlaw.com 

jpolk@mullettlaw.com

John J. Welling, Esq. **
Commander
Larry D. Manecke, Esq.**
Commander
Frederick P. Kopp, Esq.**
U.S. Army Garrison
Rock Island Arsenal
ATTN: AMSTA-RI-GC

(J. WELLING, L. MANECKE, AND 
F. KOPP)

1 Rock Island Arsenal Place
Rock Island, IL 61299-5000
E-Mail: wellingj@ria.army.mil

maneckel@ria.army.mil
koppf@ria.army.mil

Office of Commission Appellate Adjudication *
U.S. Nuclear Regulatory Commission
Mail Stop: O-16C1
Washington, D.C.  20555 

/RA/
                                                               
Tyson R. Smith
Counsel for NRC Staff


