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UNITED STATES OF AMERICA USNRC
NUCLEAR REGULATORY COMMISSION July 11, 2005(4:45pm)

BEFORE THE COMMISSION OFFICE OF SECRETARY
RULEMAKINGS AND

ADJUDICATIONS STAFF

In the Matter of Docket No. 70-3103

Louisiana Energy Services, L.P. ASLBP No. 04-826-01-ML
National Enrichment Facility

REPLY ON BEHALF OF
NUCLEAR INFORMATION AND RESOURCE SERVICE AND PUBLIC CITIZEN

ON PETITION FOR REVIEW OF FIRST PARTIAL INITIAL DECISION
ON ENVIRONMENTAL CONTENTIONS

Preliminary statement

This Reply Memorandum is submitted on behalf of Intervenors Nuclear Information and

Resource Service and Public Citizen ("NIRS/PC"), seeking Commission review of the First

Partial Initial Decision (Environmental Contentions)(the "Decision") of the Atomic Safety and

Licensing Board (the "Board"), dated June 8, 2005. Because of the brevity required by 10 CFR

2.341(a)(3), NIRS/PC address only a few critical points.

Argument

1. Disposal impacts: The Board eliminated consideration of the environmental impact of

disposal of waste from the proposed National Enrichment Facility ("NEF"). Louisiana Energy

Services, L.P. ("LES") and Commission Staff both defend such action on procedural grounds.

What happened is this:

First, in its Petition (at 27-31) NIRS/PC clearly raised issues as to the acceptability of

depleted uranium ("DU") for land disposal, classification of DU under 10 CFR 61.55, and the
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need for a geologic repository. It did so partly because in the Hearing Notice the Commission

suggested a "plausible strategy" of transfer of DU to DOE under Sec. 3113 of the USEC

Privatization Act, stating that the question is whether "such waste meets the definition of 'waste'

in 10 CFR 61.2" (69 Fed. Reg. 5873, 5877 (Feb. 6, 2004)-i.e., "acceptable for disposal in a land

disposal facility." But NIRS/PC's Petition was not limited to the "DOE option" and applies to

any public or private disposal of DU.

Second, the Board erred in refusing to admit NIRS/PC's allegation, contained in the

Petition, that the environmental documents must include analysis of disposal of DU in a geologic

repository. (Memorandum and Order, July 19, 2004, at 30).

Third, the Board erred in rejecting NIRS/PC's timely amendment to Contention EC-4 to

assert that the analysis of impacts of deep disposal of DU in the Draft Environmental Impact

Statement ("DEIS") has no scientific basis. (Memorandum and Order, Nov. 22, 2004, at 16).

Fourth, the Board, prompted by the Commission's decision of January 18, 2005,

erroneously struck the entirety of Contention EC-3/TC-1, Basis C. (See Memorandum and

Order, May 3, 2005, at 10). The Board has, thus, broadly stricken claims about the

environmental impacts of disposal of DU. No testimony on the subject has been allowed.

Fifth, when the Commission ruled that DU is low-level radioactive waste without finding

it "acceptable for disposal in a land disposal facility" (Memorandum and Order, January 18,

2005, at 8), and remanded for consideration of "whether the LES material, in the volumes and

concentration proposed, will meet the Part 61 requirements for near-surface disposal" (id. .15),

the Board erred again in rejecting NIRSJPC's contentions that DU cannot safely be disposed of

in a near-surface facility, would violate the limits of 10 CFR Part 61 Subpart C, and must be

classified outside of Class A, B, and C. (Memorandum and Order, May 3, 2005, at 11 -12).
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For LES to argue that disposal issues are rightly barred as outside the "scope" of

Contention EC-4 (LES Br. 12) fails utterly to acknowledge the history of EC-4: that NIRSIPC

alleged in the Petition that repository disposal must be analyzed (Petition at 27-31), that

NIRS/PC timely moved to amend EC-4 to state that the DEIS analysis of deep disposal was

baseless, and that after the Commission's January 18, 2005 decision NIRS/PC again sought to

raise the dangers of near-surface disposal-and each time the Board erroneously refused.

Likewise, Staff's assertion (Staff Br. 5) that NIRS/PC's Petition only challenges the

"DOE option" disregards the facts that (a) NIRS/PC's contention, as originally admitted by the

Board and later dismissed, states:

"The disposition of depleted uranium must be addressed based on the radiological
hazards of this material that require that it be disposed of in a deep geological repository"
(Memorandum and Order, July 19, 2004, at 45),

without limitation to a "DOE option" or waste classification issues, (b) that the Hearing Notice

directed NIRS/PC to address whether DU is "acceptable for disposal in a land disposal facility,"

and that the Commission's January 18, 2005 decision put these issues back to the Board. Most

importantly, although the Application refers only to private disposal in an abandoned uranium

mine and the "DOE option," discovery has shown that LES envisions other near-surface disposal

strategies-but has refused to identify them in the Application. (LES submissions, March 29 and

April 8, 2005). NIRS/PC has repeatedly tried to question LES's shadowy disposal strategies, so

that this proceeding can be based upon LES's actual plans instead of the fiction contained in the

Application-and the Board errs in not allowing the challenge.

2. Proliferation impacts: LES and Commission Staff argue that nuclear proliferation

impacts need not be considered because nonproliferation is not a "national objective" (LES Br.

21; see NRC Br.8-9). Here is what the President says:
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"There is a consensus among nations that proliferation cannot be tolerated. Yet
this consensus means little unless it is translated into action. Every civilized nation has a
stake in preventing the spread of weapons of mass destruction. These materials and
technologies, and the people who traffic in them, cross many borders. To stop this trade,
the nations of this world must be strong and determined. We must work together, we
must act effectively." (Feb. II, 2004 speech at National Defense University)

Staff would limit NEPA analysis to the "explicit objective of the proposed program." (NRC Br.

8). However, Commission rules state, to the contrary, that the EIS should include

"consideration of the economic, technical, and other benefits and costs of the proposed
action and alternatives and indicate what other interests and considerations of Federal
policy, including factors not related to environmental quality if applicable, are relevant to
the consideration of the environmental effects of the proposed action . . . " 10 CFR §
51.71(d).

3. Deconversion impacts: Concerning NEPA analysis of alternative deconversion

products, Staff argues:

"NIRS/PC's logic is that because DUF6 cannot be classified as low level waste, it will
require disposal in a deep geological repository which in turn will require deconversion
into U0 2 . The Commission's ruling that DUF6 is properly classified as low level waste,
however, disposed of this claim." (Staff Br. 10).

This is fantasy. NIRS/PC never claimed that conversion to U02 depends upon waste

classification or depth of disposal. And the January 18, 2005 decision avoided ruling on disposal

methods. (at 19). NIRS/PC contended that the EIS must analyze deconversion of DUF6

(Contention EC-4), including "appropriate alternatives" (10 CFR 51.45(b)(3)), such as

deconversion to DUO2, and that such deconversion has impacts at the stages of both

deconversion (Makhijani prefiled direct testimony, Jan. 7, 2005, at 10, 14, 16) and disposal (id.

8, 11, 14-18), where U0 2 may outperform U308. (id.). This evidence was erroneously barred.

LES claims that NIRS/PC should have complained sooner about failure to analyze

deconversion to U02- (LES Br. 15). But LES's Application had nothing about deconversion

impacts. LES seems to argue that NIRSIPC should have presented a full environmental analysis
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to illustrate what was lacking. Such demand mocks the Commission's procedures, which call for

presentation of claims when they arise. (10 CFR 2.309(c)).

4. Use of DOE EISs: At the hearing it was clear that Staff wholly relied upon ElSs

prepared by the Department of Energy ("DOE") and "reviewed" (Tr. 1027-28) by Staff. The

briefs now assert that Staff did an "independent inquiry" into deconversion and "reached

independent conclusions." (LES Br. 17; NRC Staff Br. 13). The witnesses, however, testified

that they "reviewed" (i.e., read) the DOE ElSs and performed no calculations:

"JUDGE ABRAMSON: I accurately interpret what's been said here, that you
accepted the DOE calculations on their face without verifying them and then said assuming
those are right, this facility will be bounded by the -- the result -- the environment effects of
this facility would be bounded by those results if they are right.

WITNESS PALMROSE: That's true, except that I reviewed the impacts and
believed that they were reasonable and appropriate for the situation.

JUDGE ABRAMSON: But you did not independently verify a recalculation
in the DOE?

WITNESS PALMROSE: No, no.
JUDGE ABRAMSON: Did you do some?
WITNESS PALMROSE: No, because in reviewing the DOE EISs, I believed

that they were a reasonable assessment of the impacts." (Tr. 1045).

The Board erred in not requiring an independent inquiry.

5. Economic impacts: Nor do LES or NRC Staff seriously defend the Board's repeated

refusal to consider economic impacts of the NEF, including impacts upon large United States

companies such as USEC, Inc. and utility customers who ultimately pay for enrichment. As LES

states, the NEF is "a commercial endeavor" (LES Br. 22). NEPA requires a "weighing of the

environmental costs against the economic, technical, or other public benefits of a proposal."

(LES, 47 NRC 77, 88). "The provision of section 51.45(c) providing for the inclusion in an

environmental report of the economic costs and benefits of.the proposed action and alternatives

is mandatory." Duke Cogema Stone & Webster, 54 NRC 403, 441, LBP-01-35 (Dec. 6, 2001).

This requirement has, erroneously, not been met.
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Conclusion

For the foregoing reasons, the Commission should undertake review and reverse the

Board's Decision to reject the environmental contentions made by NIRS/PC.

Respectfully submitted,

Lindsay A. Lovejoy, Jr.
618 Paseo de Peralta, Unit B
Santa Fe, NM 87501
(505) 983-1800
(505) 983-0036 (facsimile)
E-mail: 1indsay(alindsayvoveJoy.com

Counsel for Petitioners
Nuclear Information and Resource Service
1424 16"h St., N.W. Suite 404
Washington, D.C. 20036
(202) 328-0002

and

Public Citizen
1600 2 0 1h St., N.W.
Washington, D.C. 20009
(202) 588-1000

Julyl 1, 2005
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Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
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U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
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Winston & Strawn
1700 K St., N.W.
Washington, D.C. 20006
e-mail: icurtiss(awinston.com

drepka(a)svinston.com
moneill(winston.com

John W. Lawrence, Esq.
National Enrichment Facility
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e-mail: OGCMailCenterenrc.gov

1bc(Pnrc.gov
abcl (~nrc.gov
ithnanrc.gov
dmrl Omnrc.gov
dac3a)(nrc.gov

Office of Commission Appellate Adjudication
Mail Stop 0-16CI
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Tannis L. Fox, Esq., Deputy General Counsel
New Mexico Environment Department
1190 St. Francis Drive
Santa Fe, NM 87502-1031
e-mail: tannis fox(nmenv.state.nm.us

Glenn R. Smith, Esq.
Christopher D. Coppin, Esq.
Stephen R. Farris, Esq.
David M. Pato, Esq.
Assistant Attorneys General
P.O. Drawer 1508
Santa Fe, NM 87504-1508
e-mail: ccoppin(aago.state.nm.us

dpato-).agzo.state.nm.us
gsmith()ago.state.nm.us
sfarris(a go.state.nm.us

Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Attention: Rulemakings and Adjudications Staff (original and two copies)
e-mail: hearingdocketanrc.gov

Lindsay A. Lovejoy, Jr.
618 Paseo de Peralta, Unit B /10AJ
Santa Fe, NM 87501
(505) 983-1800

8



II 4

(505) 983-0036 (facsimile)
e-mail: lindsay(lindsaylovejoy.com

9


