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STATE OF NEVADA’S COMMENTS ON DEPARTMENT OF ENERGY'S
JOINT PROPOSED ORDER REGARDING RETENTION PROCEDURES

In accordance with the Pre-License Application Presiding Officer (PAPO) Board's (May
23, 2005) Order, the State of Nevada (the State) submits the folowing comments with respect to
the Department of Energy's (DOE} Submission of a Joint Proposed Order Regarding Retention
Procedures.

BACKGROUND

Consistent with the PAPO Board's May 23, 2005 Order, and after meeting with potential
parties to this proceeding on June 15, 2005, and conferring repeatedly with potential parties
thereafter, DOE, on July 8, 2003, submitted a Joint Proposed Order Regarding Retention
Procedures for Documentary Material. As recited in DOE's submission, DOE, the Nuclear
Regulatory Commission (NRC) Staff, and the State agreed on all provisions of the proposed

order with one exception. That exception concerned paragraph 8 of the proposed order. DOE



proposes inclusion of paragraph 8 while the NRC Staff and the State urge that paragraph 8 be
omitted.

The paragraph 8§ proposed by DOE and opposed by the NRC Staff and the State would
provide: "This order does not address, and shall not be construed to address, whether or not a
participant should have previously implemented procedures to preserve documents before entry
of this order."

COMMENT

The State believes the inclusion of such a provision in the order is inappropriate because:
(1) it is outside the scope of what the PAPO Board requested the parties to address in the Board's
May 23 order and the Federal Register notice of May 27, 2005 (70 Fed. Reg. 30820); (2) it is
unnecessary to enumerate matters "not addressed” in an order, since the order speaks for itself;
and (3) the proposed provision inappropriately suggests that the proposed topic, 1.¢., past
retention procedures (prior to the Board's addressing the subject) 1s an appropriate topic for
consideration by the Board, which it i1s not.

1. The Board's May 23 Order explained that "the development and specification at
this time of reasonable uniform Documentary Material retention procedures should enable all
current participants and potential parties to avoid unnecessary burdens and expense." In
consideration of that fact, the Board ordered the participants to meet and confer for the purpose
of "developing a joint proposed minimum acceptable standard of Documentary Material
retention for this proceeding." The Federal Register notice generated on behalf of the Board on
May 27 contained identical statements. By definition, a standard prescribing retention of
Documentary Material can only order the retention of documents currently in existence or

documents which may come into existence in the future. To be sure, many participants in this



proceeding (including NRC, DOE, and the State) having existing retention policies which result
in the continuing existence of many historical documents which would accordingly become
subject to an LSN-related retention policy which may be adopted by the PAPO Board. Other
entities and individuals who may wish to participate may or may not have retention policies, and
if that is the case, it would be a vain act for the Board to attempt to retroactively adopt retention
requirements with respect to documents which no longer exist. The agreed-upon terms of the
proposed order submitted by DOE on July 8, 2005, amply ensure the protection and retention of
documents now in existence and those which may be subsequently created by providing (in
paragraph 7) for implementation of the terms of the order within 30 days of its publication and
also prohibiting the destruction of relevant materials during that 30-day period.

2. There is obviously no need for an order to recite what "this order does not
address." nor is DOE truly concerned that any such misconstruction is likely. Rather, DOE
proposes paragraph 8 only as a thinly veiled attempt to support a DOE agenda of criticizing or
attacking past retention policies of other potential participants in this proceeding. This agenda is
confirmed by DOE's altemative proposal of a paragraph 8 during negotiations which would have
recited that the order "does not address the consequences” of a party's earlier alleged document
retention shortcomings. DOE inappropriately atterpts to use this proposal as a vehicle to
suggest that "consequences” will be imposed for imagined historical transgressions, but they are
simply not yet addressed 1n this order. As such, the proposed language has no more place in this
order than would a provision stating "this order does not address the consequences of DOE's

failure to file its License Application with 90 days after its site recommendation, as required by

law."



3. The suggestion that document retention requirements be retroactively placed upon
parties or potential parties to an NRC proceeding has been considered and rejected by the NRC,
both generally and in connection with this very proceeding. NRC's general rules for discovery
do not specifically address document retention or destruction. This is clear from Public Service
Company of New Hampshire, et al. (Seabrook Station Units I and 2), ALAB-947,33 NRC 299
(1991) (Judges Bollwerk, Rosenthal, and Wiber). Seabrook involved a contested hearing on the
results of an emergency planning exercise that had to be held and evaluated by NRC Staff and
the Federal Emergency Management Agency (FEMA) before the Seabrook reactor operating
licenses could be issued. Before the exercise was held, counsel for intervenors requested FEMA
to preserve the NRC Staff and FEMA evaluators’ notes, but despite this request, FEMA
deliberately destroyed them.! The Atomic Safety and Licensing Board denied intervenor's
request for sanctions and the Atomic Safety and Licensing Appeal Board affirmed this ruling on
appeal, reasoning that "[i]ntervenors have provided no authority (and we are aware of none)
establishing that, apart from any requirements that might emulate from this litigation, FEMA was
under an obligation to preserve the documents in question.” fd. at 315. Although it was obvious
to all concerned that intervenors would contest the exercise results, under NRC's general
discovery rules, discovery was available only afier admission of contentions and no contentions

-were admitted on exercise results when the documents were destroyed. Under these
circumstances, the Appeal Board held that no sanction should be imposed absent a finding of
improper motive or bad faith, and it saw no reason to disturb the Atomic Safety and Licensing

Board's decision. Supra at 313, Seabrook teaches that likely relevant documents that may be

' FEMA was not a formal party in the hearing but testified under NRC Staff aegis. However, because of FEMA's
role in the evaluation (its findings constituted a rebuttable presumption), it was understood that FEMA was subject
to discovery. See e.g. Long fsland Lighting Company (Shoreham Nuclear Power Station, Unit No. 1), ALAB-773,
19 NRC 1333 (1974).



destroyed in the ordinary course of business need not be retained prior to the opening of
discovery, even if litigation is anticipated and party asks them fo be retained.

If there were any NRC rules regarding document retention (or destruction) that apply to
the Yucca Mountain proceeding, they would be located in the special provisions for discovery
applicable to the Yucca Mountain proceeding in 10 C.F.R. Part 2, Subpart J (comprising 10
C.FR. §§ 2.1000-2.1027); but there is nothing in Subpart J addressing any obligation of
participants to preserve Documentary Material before the requirement to make it available under
10 C.F.R. § 2.1003. Under 10 C.F.R. § 2.1003, this obligation takes effect at various times, for
various participants, beginning with DOE's certification under 10 C.F.R. § 2.1009(b).

The absence of a specific document retention requirement in Subpart J is noteworthy
because of both the case law discussed above, which one must presume was known by the rule
drafters, and the fact that one provision of Subpart J specifically contemplates that relevant
documents nnght be destroyed yet says nothing about preservation. Specifically, 10 C.F.R.

§ 2.1019(1) requires a deponent to disclose relevant "documents in his possession" at the time of
his or her deposition including "personal records" that are not Documentary Material and that are
defined in part in 10 C.F.R. § 2.1000 as documents that "can be retained or discarded at the
possessor's sole discretion.” Furthermore, the history of Subpart | offers an example, infra, of a
document retention requirement proposed but then dropped because of objections. Accordingly,
the subject of document retention was considered in crafting the rule and the failure to include a
document retention requirement was a considered decision.

Subpart I was first proposed formally in 1988. 53 Fed. Reg. 44411 (Nov. 3, 1988).
There was no discussion of document retention or destruction in the notices of proposed or final

rulemaking. However, as the notice of proposed rulemaking indicates, the Subpart had its



genesis in a negotiated rulemaking process that involved a series of meetings of an advisory
group that included NRC Staff, Nevada, other states, DOE, and environmental and nuclear
industry groups. The text of the 1988 proposed rule was the final negotiating text of the advisory
group that had received the endorsement of all advisory members except the nuclear industry
group. 53 Fed. Reg., at 44413. Therefore, the regulatory history of the rule includes the minutes
of the nine advisory committee meetings that produced the final negotiating text.

In one early meeting of the advisory group, held on October 15-16, 1987, the members
were briefed on NRC discovery rules. See (ADAMS No.) ML033640511. The minutes do not
indicate that any discussion of document retention requirements occurred. However, the subject
came up on several later occasions. The minutes of the March 22-24, 1988 session,
MLO12050161, indicate that there was a discussion by the NRC Staff representative of how a
draft document would not be an agency record for FOIA purposes if it was destroyed before the
FOIA request and that, since the envisioned 1.SS could be analogized to an ongoing FOTA
request, "each party needs to set up a records management system that will capture documents
that people keep for good reason and to purge documents that are legitimately not intended to be
entered into the LSS." However DOE objected, stating that while the LSS may be the equivalent
of an ongoing FOIA, this does not mean that documents that are not agency records must be
entered into the LSS and that the rule "should not be used to usurp DOE'S internal records
management system.” It seems to have been understood from the discussions at this point that
document retention was governed by agency records management systems. Id. at 18-19.

The issue arose again at the next meeting on May 18, 1988. ML012050076. A provision
in the draft rule that would have required participants to "retain all comments on draft documents

circulated for concurrence within their organization” was removed after an industry group



objected that "this paragraph essentially constitutes a requirement for establishing a certain form
of internal records management that is beyond the scope of the rulemaking. . .. Such
organizations should not be required to establish a whole new and completely separate internal
records management procedure for purposes of compliance with thus rule.” Id. at 6.

While the minutes of the advisory group are not decisive, they confirm that the drafiers of
Subpart J considered the matter, but knowingly refrained from imposing a rule that would
supersede general agency document retention policies, or prescribe retention requirements for
potential parties to this proceeding.
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