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DISCRETE PORTIONS OF THE SECOND CASE MANAGEMENT ORDER

 
The Pre-License Application Presiding Officer (PAPO) Board entered its Second Case 

Management Order on July 8, 2005.  The Order set July 13, 2005 as the deadline for any 

motions for reconsideration.  In compliance with that requirement, the U.S. Department of 

Energy (DOE) requests that the PAPO Board clarify or amend the Second Case Management 

Order in the following limited respects. 

1. Definition of “employee concern program document.”  The definition of 

“employee concern program document” in § I.B of the Order refers to “a regulatory employee 

concern or allegations program.”  As discussed in the briefing on this issue, the employee 

concern programs of DOE and its contractors are not “regulatory” programs in the sense that 

NRC regulation specifically mandates their existence.  Rather, those programs have been 

implemented to achieve a safety conscious work environment in furtherance of regulatory 

requirements applicable to licensees and licensee applicants.  See DOE May 12, 2005 

Memorandum in Response to May 11, 2005 Memorandum and Order Regarding Second Case 



Management Conference, p. 17; May 12, 2005 Response of the Nuclear Energy Institute to 

Matters Identified During May 4, 2005 Case Management Conference, pp. 9-14 (describing 

employee concerns programs as one of many ways for a licensee to foster a safety conscious 

work environment).  The use of the qualifier “regulatory” in the definition, therefore, might be 

misconstrued to exclude the very program documents of DOE and its contractors that the 

Second Case Management Order seeks to address. 

Accordingly, DOE requests that the adjective “regulatory” be deleted from the 

definition.  Counsel for DOE has conferred with counsel for the NRC Staff and the State of 

Nevada who have stated their agreement with this request. 

2. Format of privilege logs.  The provisions regarding the format of privilege 

logs, see, e.g., § II.I, seemingly require a privilege log for a specific privilege to have columns 

that exactly correspond to the delineated elements in the applicable appendix.  The PAPO 

Board’s April 19, 2005 Memorandum was more general and did not appear to mandate the 

number of columns in a privilege log.  It seemed to require only that the privilege log entry for 

a document contain sufficient information as a whole to address the applicable elements in the 

appendices.  DOE has already begun to prepare its privilege logs in that manner and literal 

compliance with the Second Case Management Order would impose an unreasonable 

requirement for DOE to redo the portion of work it has completed. 

Accordingly, DOE requests that the first sentence of § II.I be modified to read as 

follows:  “The privilege log entry for a document shall include information sufficient to satisfy 

each of the elements specified in Appendices A through G for each claimed privilege.”  

Counsel for DOE has conferred with counsel for the NRC Staff and the State of Nevada who 

have stated their agreement with this concept. 

2 



3. Periodic certifications.  The provision for periodic certifications, § VI.A, 

requires each participant to make monthly certifications of supplemental LSN productions.  

Under the PAPO Board’s August 31, 2004 Order, such certifications would require not only 

production of documents but complete indexing of those documents by the LSN 

Administrator.  A participant will not have control over the completion of the indexing of its 

supplemental documents, as it must rely on the LSN Administrator for that.  Further, when 

there are multiple participants simultaneously submitting monthly updates, the LSN 

Administrator’s resources may not allow indexing contemporaneously with submission of all 

documents of each participant.  It would be unfair to make participants’ respective 

certifications dependent upon the LSN Administrator’s prioritization of its resources.  Counsel 

for DOE, the NRC Staff and the State of Nevada have conferred regarding this provision and 

have agreed upon the alternative language included in the NRC Staff’s motion for 

reconsideration.  The agreed-upon alternative language should fulfill the objective behind 

§ VI.A without imposing an undue burden on the participants. 

4. Redaction of ECP documents.  The provision requiring submission of 

redacted ECP documents, § V.B, specifies the format for submittal of the redacted documents 

and requires submission to the LSN Administrator by CD-ROM.  It does not, however, specify 

a schedule for doing so.  The PAPO Board should clarify that the schedule for production of 

redacted documents in § IV.B applies to the submittal of redacted ECP documents.  The 

headers for the ECP documents will still be made available on the LSN at the time of a 

participant’s initial certification.   
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Counsel for DOE has not been able to confer with counsel for the NRC Staff or the 

State of Nevada regarding this proposal in the schedule permitted for motions for 

reconsideration. 

10 C.F.R. § 2.323(b) Certification 

Pursuant to the requirements of 10 C.F.R. § 2.323(b), DOE certifies that its attorneys 

have contacted attorneys for the NRC Staff and the State of Nevada and have made a sincere 

effort to resolve the issues raised in this motion. 

      Respectfully submitted, 

       U.S. DEPARTMENT OF ENERGY 

 By  Michael R. Shebelskie /s/  
 
 
Donald P. Irwin 
Michael R. Shebelskie 
Kelly L. Faglioni 
HUNTON & WILLIAMS LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219-4074 
Telephone:  (804) 788-8200 
Facsimile:  (804) 788-8218 
Email:  dirwin@hunton.com 
 
 
Of Counsel: 
 
Martha S. Crosland 
U.S. DEPARTMENT OF ENERGY 
Office of General Counsel 
Department of Energy 
1000 Independence Avenue, S.W. 
Washington, D.C. 20585 
 
Dated:  July 13, 2005 
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