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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION
BEFORETHE PRE..LICENSEAPPLICATION PRESIDINGOFFICERBOARD

In theMatter of ) DocketNo, PAPO~00
)

U.S.DEPARTMENT OFENERGY ) ASLBP No. 04~829-01-PAPO
)

(High Level WasteRepository: )
Pre~.ApplicationMatters) )

DEPARTMENTOFENERGY’S SUBMISSIONOF A PROPOSED
JOINT PROTECTIVEORDERFORPROTECTEDSENSITIVEINFORMATION

As directed by the Pre-LicenseApplication Presiding Officer Board, the Nuclear

RegulatoryCommissionStaff (Staff), Departmentof Energy (DOE), and the Stateof Nevada

(State) submit the accompanyingJoint ProposedProtective Order for ProtectedSensitive

Information (ProtectiveOrder). Otherinterestedparticipantsin this proceedinghavenothad an

opportunityto reviewandcommenton this ProtectiveOrder.

The Protective Order covers four categories of unclassified protected sensitive

information: (1) SafeguardsInformation; (2) UnclassifiedControlledNuclearInformation; (3)

certaintypesof Official Use Information; and (4) Naval NuclearPropulsionInformation. The

partieshavereachedagreementon all but two provisions of the ProtectiveOrder: paragraphs

B,1.i and B,5, Both of theseprovisions concernthe requirementsfor demonstrating“needto

know” in orderto gainaccessto certainof the informationcoveredby theProtectiveOrder. The

languagesupportedby theStaff and DOE for paragraphB, 1.i appearsin normal typeface,while

the State’s proposedlanguage for paragraphB.! .i appearsin bold typeface. The State’s



proposed language for paragraph B.5 also appears in bold typeface, while the Staff and DOE

opposethe inclusion ofsuch language.

Thepartieswill separatelysubmitmemorandain supportof theirpositions.

Respectfullysubmitted,

U.S. DEPARTMENTOF ENERGY

By V ~ II1~
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Michael R. Shebelskie
Kelly L. Faglioni
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July 8, 2005
UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

PRE-LICENSE APPLICATION PRESIDING OFFICER BOARD

In theMatter of ) DocketNo. PAPO~00
)

U.S.DEPARTMENT OF ENERGY ) ASLBP No. 04~829..01~PAPO
)

(High~LevelWasteRepository: )
Pre~ApplicationMatters) )

PROPOSEDPROTECTIVE ORDERFOR PROTECTEDSENSITIVE INFORMATION

This Protective Order governs the disclosureand use of certain protected sensitive

information produced in this proceeding.’ Notwithstanding any Order terminating this

proceeding,this ProtectiveOrder shall remainin effect until specifically modified or terminated

The provisionsof this ProtectiveOrderdo not apply to NRC staff, counsel,consultants,and
contractorswith respectto protectedsensitiveinformationthat the NRC is entitled to receiveapartfrom
its role as a litigant in this proceeding(e.g., information availableto, or requiredto be submittedto, the
NRC by statute,regulation,or licensecondition or information submittedto the NRC in supportof a
requestedlicensing action). Such information is subject to internal NRC requirementsgoverning the
treatmentof protectedsensitive information. SeeNRC ManagementDirective 12.6, “NRC Sensitive
UnclassifiedInformation SecurityProgram.” The provisionsof this ProtectiveOrderdo apply to NRC
staff, counsel,consultants,and contractorswith respectto protectedsensitive information that NRC
would not be entitled to receiveexceptby virtue of an Orderin this proceeding. Theprovisionsof this
ProtectiveOrder also do not apply to Departmentof Energy (DOE) staff, counsel,consultants,and
contractorswith respect to protected sensitiveinformation in this proceedingbecausesuch information is
otherwise subject to protection pursuant to its internal DOE Orders. See DOE Order 471.lA
(Identification andProtectionof UnclassifiedControlledNuclearInformation)(ApprovedJune30, 2000);
DOE Order471.3 (Identifying andProtectingOfficial Use Only Information) (ApprovedApril 9, 2003);
DOE Order47l.2A (Information SecurityProgram)(ApprovedMarch 27, 1997). Furthertheprovisions
of this ProtectiveOrderdo not limit accessto protectedsensitiveinformation by personsauthorizedto
receivesuchinformation pursuantto 10 C.F.R.Part73 (SafeguardsInfoimation) or 10 C.F.R. Part 1017
(Unclassified Controlled Nuclear Information). Upon filing a motion with the PAPO Board, other
PresidingOfficer in this proceeding,or the Commission,the provisionsof this ProtectiveOrder are
subjectto such modificationsas maybe necessaryto conformto revisionsto 10 C.F.R.Part73, 10 C.F.R.
Part 1017, 15 C.F.R. Part 744, 22 C.F.R. Part 120, 32 C.F.R. Part 250, and internal DOE Orders,
following notice and comment.



by the Pre-licenseApplication Presiding Officer Board (PAPO Board), another Presiding Officer

in this proceeding,or the Commission.

As usedherein, “protected sensitiveinformation” meansany: (1) SafeguardsInformation

(SGI) as definedin 42 U.S.C. § 2167 (~147 of theAEA) andsubjectto therequirementsof 10

C.F.R. Part73 or CommissionOrder2(2) UnclassifiedControlledNuclearInformation(UCNI)

asdefinedin 42 U.S.C. § 2168 (~148 of the AEA) andsubjectto the requirementsof 10 C.F.R.

Part 1017 or DOE Order3 (3) Official Use Only (OUO) informationdesignatedby DOE4 and

(4) UnclassifiedNaval NuclearPropulsionInformation (NNPI)designatedby DOE.D

The disclosure,handling, and useof protectedsensitiveinformation in this proceeding

shall be governedby the requirementsset forth below, andby executionof a Non-Disclosure

2 SGI is a special categoryof sensitive unclassifiedinformation authorizedby § 147 of the

Atomic Energy Act (AEA) of 1954, as amended,to be protected from inadvertent release and
unauthorizeddisclosure. The criteria for designatingspecial nuclear material and power reactor
informationas SGI, as well as associatedrestrictionson accessto andprotectionof SGI, are codified in
10 C.F.R.Part73.

~‘ UCNI is a special categoryof sensitiveunclassifiedinformationauthorizedby § 148 of the
AEA, as amended,to beprotectedfrom inadvertentreleaseandunauthorizeddisclosure.The criteriafor
designatingandprotectingUCNI arecodified in 10 C.F.R.Part1017.

~OUO, for purposesof this ProtectiveOrder, is adesignationappliedto certainDOE security-
relatedinformationprotectedunderExemption2 of theFreedomof InformationAct (5 U.S.C.§ 552(b)).
This information includes critical infrastructure,vulnerability assessments,inspectionguidelines,and
evaluationsof critical nuclear systems,facilities, stockpiles and other similar assets. Such OUO
information is not intendedfor public disseminationbecauseits disclosurecould harm the public by
assistingan adversaryof the United Statesto breachsecuritymeasuresand circumventapplicablelaw.
Thedesignationandprotectionof suchinformationis governedby internalDOEOrder471.3(Identifying
andProtectingOfficial UseOnly Information).

~ NNPI concerns the design, arrangement,development, manufacture,testing, operation,
administration,training, maintenance,andrepair of the propulsionplants of the naval nuclearpowered
ships or prototypes,including the associatednuclear support facilities. The disclosureof NNPI is
restrictedby 10 U.S.C. § 130 and 15 C.F.RPart744, 22 C.F.R. Part 120, and 32 C.F.R. Part 250. The
designationandprotectionof suchinformation is governedby NAVSEAINST 5511.32B (Safeguarding
of NavalNuclearPropulsionInformation)(ApprovedDec.22, 1993),asreferencedin DOE Order471.2A
(Information SecurityProgram)(ApprovedMarch27, 1997).
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Affidavit in the form attached hereto. Further, this Protective Order and attached Non-

Disclosure Affidavit should be construed consistent with 10 U.S.C. § 130, and 42 U.S.C.

§~2167, 2168, and 2231 (~147, 148, and 181 of the AEA) and the regulations promulgated

thereunder.

DISCLOSUREAND USEOF PROTECTEDSENSITIVE INFORMATION

This sectionof theProtectiveOrdergovernsthe disclosureanduseof protectedsensitive

informationcontainedin or concerningthe applicationto be submittedby DOE for ahigh level

wastegeologicrepositoryatYuccaMountain,Nevada.

Participants,6and counsel,consultants,assistantsand othersrepresentinga participant,

shallbe permittedaccessto protectedsensitiveinformation only if theyhave: (1) completedand

served on the originator of the protected sensitive information adocumentedplan to establish,

implementandmaintainan informationprotectionsystem,includingcybersecurity,that includes

the applicablemeasuresfor controlling protectedsensitiveinformationwhile in useor in storage

in accordancewith applicableregulationsandinternal DOE Orders,7whichthe originatorof the

protectedsensitiveinformationhasapproved;and(2) executedaNon-DisclosureAffidavit in the

form attachedto this ProtectiveOrder.8 Such a documentedplan may includean agreementto

use and store protectedsensitiveinformation only in an appropriateNRC or DOE facility.

6 The term “participant” meansany party, potential party, or interested governmental participant,

as definedby 10 C.F.R.§ 2.1001,that is permittedunderan orderof the PAPO Board,anotherPresiding
Officer in this proceeding,or the Commissionto receivedocumentsin this proceedingsubjectto this
ProtectiveOrderandNon-DisclosureAffidavit.

~ “Internal DOE Orders” meansDOE Order 471.1A (Identificationand Protectionof UCNI)
(ApprovedJune30,2000), DOEOrder471.3(Identification andProtectionof OUO) (ApprovedApril 9,
2003),andNAVSEAINST 5511.32B (Safeguardingof NNPI) (ApprovedDec. 22, 1993),as referencedin
DOE Order471.2A (Information SecurityProgram)(ApprovedMarch27, 1997).

8 A copy of each executedNon-DisclosureAffidavit will be servedon the PAPO Boardor

another Presiding Officer in this proceeding.
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Protected sensitive information shall not be used or disclosed except as provided in this

Protective Order and attachedNon-DisclosureAffidavit. Accessto and control of SGI, UCNI,

OUO, and NNPI must conform to the provisions in the following regulations and internal DOE

Orders: (1) 10 C.F.R. Part 73 (SGI); (2) 10 C.F.R. Part 1017 (UCN1); (3) DOE Order 47l.1A

(Identification and Protection of UCNI) (Approved June 30, 2000); (4) DOE Order 471.3

(Identifying andProtectingOUO) (ApprovedApril 9, 2003); and (5) NAVSEAINST 5511.32B

(SafeguardingNNPI) (ApprovedDec. 22, 1993). Accessto protectedsensitiveinformation is

alsosubjectto thefollowing conditions:

A. Only documentsand those portions of documentsdesignatedas containing

protectedsensitiveinformation that are both relevantto and necessaryfor the conductof this

proceeding shall be shown to counsel, consultants, assistants and others representing a

participantpursuantto this ProtectiveOrderandattachedNon-DisclosureAffidavit.

B. Uponexecutingandfiling the attachedNon-DisclosureAffidavit with the PAPO

Board, anotherPresidingOfficer in this proceeding,or the Commission,designatedcounsel,

consultants,assistantsandothersrepresentingaparticipant,will haveaccessto:

1. Protectedsensitiveinformationthat containsSGIoncetheparticipant

demonstratesthatcounsel,consultants,assistantsandothersrepresentingtheparticipanthave—

i. Establisheda “need to know”9 for the information.10 Except as

noted below, as part of a determinationof “need to know” for accessto SGI, the counsel,

~ With regard to this ProtectiveOrder and subject to footnote 10, “need to know” means a
determination by the participant originating the protectedsensitive information that the proposed
recipient’s accessto the protectedsensitive information is necessaryin the performanceof official,
contractual,oremploymentduties with respectto conductof thisproceeding.

‘° In caseswhere the NRC Staff is in possessionof SGI, either solely or in addition to other
holdersof SGI, the NRC Staffwill make a determination of “need to know.” In caseswhen the NRC

(continued...)
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consultants, assistantsand others representing the participant must be demonstrated to possess

the technical competencenecessaryto evaluatethe portions of the SGI that he or she may be

shown.” In the casewhere a designatedexpert represents a participant and qualifies as having

the technical competence necessaryto evaluate the protected sensitive information, a

participant’s counsel and assistantsworking with the designatedexpert do not need to

independentlydemonstratethe requisitetechnicalcompetencenecessaryto evaluatetheportions

of the SGI thathe or shemaybe shown;and

i. Establisheda “need to know” the information. Legal counsel

for a participanthasa needto know. Testifying and consulting expertsrepresentinga

participant havea needto know if they have the technical competenceto evaluatethe

information in question. Whenever legal counsel or experts have a need to know, their

assistants(including necessarysupportstaff) working on the information alsohavea need

to know.

ii. Been determinedto be “trustworthy and reliable” based on a

“backgroundcheck”12performedby the NRC, exceptfor NRC staff, counsel,consultantsand

contractors,DOE personnel,andUnited Statescitizens designatedby a Governorof a State as

Staffis in possessionof SGI alongwith otherholdersof the SGI, the NRC will consultwith the originator
of theSGI prior to making its “needto know” determination. In all othercasesadeterminationof “need
to know” shall be madeby theoriginatorof the SGI.

If qualificationsconcerningtechnicalcompetencenecessaryto evaluateSGI arechallenged,the

requestormust demonstratethe individual seekingaccessto the SGI is qualified to evaluateeachsection

of the SGIthat is to bereviewed.

12 To supportabackgroundcheck, an individual seekingaccessto SGI must provide personal

referencesand sufficient information for the NRC to verify employmenthistory and education.A
backgroundcheckmustbe sufficient to supportthe trustworthinessand reliability determinationso that
theNRC Staffperformingthe checkand the PAPO Board,anotherPresidingOfficer in this proceeding,
or the Commissionhaveassurancethat grantingthe individual accessto protectedsensitiveinformation
doesnot constitutean unreasonablerisk to the public health and safety or the common defenseand
security.
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representativesof that State. In this regard “trustworthy and reliable” meanspositive attributes

as an indication of an individual’s background and character demonstrating a high-level of

confidencethat the individual can be properly authorized to have accessto protected sensitive

information.

2. Protectedsensitiveinformation that containsUCNI once the participant

demonstratesthat counsel,consultants,assistantsand othersrepresentingthe participanthave

met the requirementsfor RoutineAccess in 10 C.F.R. § 1017.16(a)or Special Access in 10

C.F.R§ 1017.16(b),asapplicable.

3. Protectedsensitive information that containsOUO once the participant

demonstratesthat counsel,consultants,assistantsandothersrepresentingthe participanthavea

“need to know” this information to perform their official, contractual, or employment dutieswith

respectto this proceeding.

4. Protectedsensitiveinformation that containsunclassifiedNNPI once the

participant demonstratesthat counsel, consultants, assistants,and others representingthe

participant have a “need to know” this information to perform their official, contractual,or

employment duties with respectto this proceeding. Further, accessto NNPI shall only be

grantedto aUnited Statescitizen.13

5. There is a presumptionof a “need to know” all protectedsensitive

information included in or specifically referenced and relied upon in the license

application, except that after contentionsare admitted this presumption is limited to

informationrelevantto aparticularparty~sadmittedcontentions.

L~For purposesof NNPI, a “United Statescitizen” is anyUnitedStatescitizen or UnitedStates

nationalprovidedthatindividual doesnot representaforeigngovernment,foreignprivateinterest,or
foreignnationalon anymatter in thisproceeding.The term “United Statescitizen” alsoexcludes
immigrantaliens.
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C. Qualifications to review and evaluateprotected sensitive information pursuant to

this Protective Order, including “need to know,” may be stipulated by written agreementamong

the relevant participants and will be presentedto the PAPO Board, another Presiding Officer in

thisproceeding,ortheCommission.

D. The PAPO Board, another Presiding Officer in this proceeding, or the

Commissionshall resolveany disputesarising underthis ProtectiveOrder. Prior to presenting

any such dispute to the PAPO Board, anotherPresiding Officer in this proceeding,or the

Commission,thepartiesto thedisputeshallconsultandusetheirbesteffortsto resolveit.

E. Participants, and counsel, consultants, assistantsand others representinga

participant,who receiveany protectedsensitiveinformation (including transcriptsof in camera

hearings, filed testimony, or any other document that reveals protected sensitive information)

shall maintain its confidentiality as required by this Protective Order and the attached

Non-DisclosureAffidavit (the termsof which areherebyincorporatedin this ProtectiveOrder).

Any copiesof documents,notes,or draftsthatcontainprotectedsensitiveinformationaretreated

as the samecategoryof protectedsensitive information from which they are derived and are

subjectto thetermsof this ProtectiveOrderand attachedNon-DisclosureAffidavit. Suchnotes

andcopieswill not be includedin ADAMS or the LSN14for this proceeding.

F. Participants, and counsel, consultants, assistantsand others representing a

participant,who receiveany protectedsensitiveinformationshalluseit solely for the purposeof

participation in this proceedingbeforethe PAPOBoard, anotherPresidingOfficer in matters

directly pertainingto this proceeding,or in any further Commissionor judicial proceedingsin

thiscase.

14 Pursuantto 10 C.F.R.§ 2.1003(a)(4),an electronic bibliographicheadermay berequired.
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G. Participants, and counsel, consultants, assistants and others representing a

participant, shall keep a record of all documents containing protected sensitive information in

their possessionand shall account for and deliver that information for disposalor safekeeping,as

may be determinedto be appropriateby the PAPO Board, anotherPresiding Officer in this

proceeding,or the Commission. Eachparticipantin this proceedingshall file with the PAPO

Board, otherPresiding Officer in this proceeding,or Commission,along with copies to the

originatorsof theprotectedsensitiveinformationin theproceeding,a semi-annualaccountingof

all such protected sensitive information in the possessionof such participant, consultants,

assistantsand othersrepresentingaparticipantin this proceeding.

H. Participants, and counsel, consultants, assistantsand others representing a

participant, may make copiesof and take notes on protected sensitive information’5 consistent

with needandwithout permissionof theoriginator. Thereshallbe a limit of two transcriptsper

participantfor anyproceedingconductedon therecordin which protectedsensitiveinformation

is disclosed or discussed. Participants, and counsel, consultants, assistantsand others

representingaparticipant,shallnot reproduceorphotocopythesetranscriptswithout theexpress

prior approval of the PAPO Board, another Presiding Officer in this proceeding,or the

Commission.

I. All pleadingsandcorrespondence(including testimony) in this proceedingthat

containprotectedsensitiveinformation shallbe filed in accordancewith theproceduresset forth

in theNon-DisclosureAffidavit.

~ “Notes on protectedsensitiveinformation” meansmemoranda,handwrittennotes,or any other

form ofinformation (includingelectronicform) that copiesor disclosesprotected sensitiveinformation.
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J. Each person who receivesprotected sensitiveinformation in this proceedingshall

promptly confirm, in writing delivered to the participants in this proceedingwho provided such

protected sensitive information, that he or she has received that information. Verification of

receiptshallbemaintainedby theparticipantto whom verification wasdelivered.

K. Participants, and counsel, consultants, assistantsand others representinga

participant, shall take all reasonableprecautionsnecessaryto ensurethat protectedsensitive

information is not distributedto unauthorizedpersons. Participantssubjectto this Protective

Ordershall alsoappointadesignatedrepresentativewho is responsiblefor ensuringthat persons

under their supervisionor controlcomply with this ProtectiveOrder. No individual shall be

permittedto inspect,participatein discussionsregarding,or otherwisebe permittedaccessto

protected materials pursuant to this Protective Order unless all requirements of this Protective

Orderfor suchaccesshavebeenmet. Even if no longerparticipatingin this proceeding,every

person who has executeda Non-DisclosureAffidavit shall continue to be bound by the

provisionsof this ProtectiveOrderandtheNon-DisclosureAffidavit.

L. Public releaseof informationdesignatedasprotectedsensitiveinformation,either

beforeor after such designation,doesnot relieveanyonefrom complying with this Protective

Orderor Non-DisclosureAffidavit, providedthat public releasemaybe groundsfor requesting

relief underparagraph0. Information formerly designatedas protectedsensitiveinformation

that is authorizedto be disclosedand is disclosedin thepublic recordof this proceedingis no

longersubjectto this ProtectiveOrderor attachedNon-DisclosureAffidavit.

M. Protectedsensitive information shall remain available to participantsuntil the

laterof thedatethat an Orderterminatingthis proceedingis no longersubjectto judicial review,

orthedatethat any otherCommissionproceedingrelatingto theprotectedsensitive information
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is concluded and no longer subject to judicial review. The participants shall, within fifteen (15)

days of the later date describedabove, return the protectedsensitiveinformation to the producing

participant, or shall destroy the information by methodsthat ensure completedestruction of the

protectedsensitive information in accordancewith applicableregulationsand internal DOE

Orders,andshallpreventits reconstruction.Within the 15-dayperiod,eachparticipantshall also

submit to the producingparticipantan affidavit stating that, to the best of its knowledge,all

protectedsensitive information, copiesmade of such protectedsensitive information, and all

notesof protectedsensitiveinformationhavebeenreturnedor havebeendestroyedby methods

that assurecomplete destructionof the protected sensitive information in accordancewith

applicableregulationsand internalDOE Orders,andshallpreventits reconstruction.

N. Participants, and counsel, consultants, assistants and others representing a

participant,who havereasonto suspectthat protectedsensitiveinformation (1) mayhavebeen

lost or misplaced,or (2) hasotherwisebecomeavailable to unauthorizedpersonsduring the

pendencyof this proceedingshall promptly notify the originator of the protectedsensitive

informationas well as the PAPO Board, anotherPresidingOfficer in this proceeding,or the

Commissionof thosesuspicionsand thereasonsfor them.

0. Nothingin this ProtectiveOrdershallpreclude:

1. Any party from objectingto theuseof protectedsensitiveinformation on

anylegal grounds;

2. Any party from requestingthe PAPO Board, anotherPresidingOfficer in

this proceeding,theCommissionor any otherbody havingappropriateauthorityto find that this

ProtectiveOrder should not apply to any or all materialspreviously designatedas protected

sensitiveinformation;
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3. Any party from seeking public disclosure of information designatedas

protected sensitiveinformation in accordancewith applicable regulatory procedures;

4. The PAPO Board, anotherPresidingOfficer in this proceeding,or the

Commission from finding in the course of this proceeding that all or part of

previously-designatedprotectedsensitiveinformationneednot beprotected.If thePAPO Board,

anotherappropriatePresidingOfficer in this proceeding,or the Commissionmakes such a

finding, theprotectedsensitiveinformationshallneverthelessbesubjectto this ProtectiveOrder

for ten (10) daysfrom the dateof issuanceof the decision. If a participant seekscontinued

protectionandrequeststhat the issuebe certified to the Commissionor files an interlocutory

appeal,this ProtectiveOrdershall applyuntil the issuehasbeenresolvedby the Commissionor

interlocutory appeal.

P. Any violation of thetermsof this ProtectiveOrderor a Non-DisclosureAffidavit

executedin furtheranceof this ProtectiveOrdermayresultin the imposition of sanctionsasthe

PAPO Board, anotherPresiding Officer in this proceeding,or the Commissionmay deem

appropriate,including but not limited to referral of the violation to appropriateenforcementor

disciplinary authoritiesand termination of accessto protectedsensitiveinformation. Further,

breach of this Protective Order and any unauthorizeddisclosure of protected sensitive

information in this proceedingor otherwisemaybe groundsfor the imposition of civil and/or

criminal penaltiesas set forth in 10 U.S.C. § 130, 42 U.S.C.§~2168, 2273, and 2282(~148,

223, 234 of theAEA), and 10 C.F.R. § 2.709(f) [formerly § 2.744(e)], 10 C.F.R. § 1017.18,and

15 C.F.R.Part764,asapplicable.

Q. The PAPO Board, another Presiding Officer in this proceeding, or the

Commissionmay alter or amendthis ProtectiveOrder as circumstanceswarrant at any time
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during the course of this proceeding. The participants shall be afforded notice and an

opportunity to be heard before any such alteration or amendmentcomesinto effect.

It issoORDERED.

ThePre-LicenseApplication
PresidingOfficer Board

Rockville, Maryland
[INSERTDATE]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of )
)

U.S. DEPARTMENTOFENERGY )
)

(High-Level WasteRepository) )

NON-DISCLOSUREAFFIDAVIT
I, _______________________________________,being duly sworn, under penalty of

perjurydo herebystate:

1. As usedin this Non-DisclosureAffidavit,

(a) “Protectedsensitiveinformation” meansany: (i) SafeguardsInformation

(SGI) as defined in 42 U.S.C. § 2167 (~147 of the AEA) and subject to the requirements of 10

C.F.R. Part73 or CommissionOrder; (ii) UnclassifiedControlledNuclearInformation (UCNI)

asdefinedin 42 U.S.C. § 2168 (~148 of the AEA) andsubjectto therequirementsof 10 C.F.R.

Part 1017 or DOE Order; (iii) any Official Use Only (OUO) information as definedby and

subjectto therequirementsof the ProtectedSensitiveInformation ProtectiveOrder(“Protective

Order”); and(iv) any unclassifiedNaval NuclearPropulsionInformation(NNPI) as definedby

andsubjectto therequirementsof theProtectiveOrder.

(b) An “authorized person” is a participant, and counsel, consultants,

assistantsand othersrepresentinga participant,who hasbeenqualified in accordancewith the

requirements of the accompanyingProtective Order and has executed a copy of this

Non-DisclosureAffidavit, which Affidavit hasbeentransmittedto the PAPO Board, another

PresidingOfficer in this proceeding,ortheCommission.
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(c) A “document” meansany audio or video tape recording or written matter

of any kind, whetherproduced, reproduced,or stored on paper, cards, tapes,ribbons, disks, belts,

charts,film, computer files, computerdisksor diskettes,computerstoragedevicesor any other

medium, and includes, without limitation, books, reports, studies, statements, speeches,

notebooks,calendars,working papers,manuals,memoranda,notes,electronicmail, instructions,

directions,records,correspondence,diaries,diagrams,drawings,lists, telephonelogs, minutes,

andphotographs.Documentalso includes,without limitation, originals, copies(with or without

notesor changesthereon),anddrafts.

2. I have read the (INSERT DATE) accompanying ProtectiveOrder and will

comply in all respectswith its termsandconditionsregardingtheprotectedsensitiveinformation

producedin connectiontherewith. I will treat protected sensitive information in accordancewith

the termsof this Affidavit and the applicableregulatoryrequirementsand internalDOE Orders

asset forth herein.

3. I will not discloseprotectedsensitiveinformation to anyoneexceptan authorized

person,unless that information has previously been disclosed in the public record of this

proceeding. I will at all timeskeepdocumentsfor which I amresponsiblethat containprotected

sensitiveinformation in written or recordedform (including any portions of transcriptsof in

camerahearings,filed testimonyor any other documentsthat contain such information) under

thecontrolof an authorizedperson,andwill notdisclosethesedocumentsto anyoneelse.

4. I will not reproduceor copy anyprotectedsensitive information by any means

exceptto the minimum extentnecessaryand in accordancewith the accompanyingProtective

Order. I understandthat I may take notesconcerningsuchprotectedsensitive information,

subject,however,to thetermsof this Affidavit andtheaccompanyingProtectiveOrder. So long
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as I possessprotected sensitiveinformation, I will continue to take theseprecautions until further

Order of the PAPO Board, another Presiding Officer in this proceeding, or the Commission. I

will destroyprotectedsensitiveinformationonly by methodsthat ensurecompletedestructionof

theprotectedsensitiveinformationin accordancewith applicableregulationsandinternalDOE

Orders,andshallpreventits reconstruction.

5. I will hold in confidence any data, notes, or copies of protected sensitive

informationand all otherpapersthat containany protectedsensitiveinformation. Further, the

following proceduresshallapply to my useof protectedsensitiveinformation:

(a) My useof theprotectedsensitiveinformationwill be madeonly (i) at a

facility provided for useby designatedparticipantor counsel,(ii) in a designatedoffice of the

participant, or (iii) in the NRC headquarters in Rockville, MD. Any such facility is to be located

in acontrolledaccessbuilding that is eitherattended24 hoursadayor lockedwhile unattended.

(b) When not under my direct control or the direct control of another

individual authorizedto have accessthereto, I will keep all documentscontainingprotected

sensitive information (including, without limitation, any notes that I may take) in a locked

security storagecontaineras defined in 10 C.F.R. § 73.2 that is in a location identified in

paragraph5(a) above. Accessto the securitystoragecontainerwill be positively controlledby

useofkeysorothercomparablemeans. Keysandknowledgeof lockcombinationssafeguarding

protectedsensitiveinformationshall be limited to authorizedpersons.

(c) Any administrativesupport work performedat my requestor under my

supervisionin this proceedingor further proceedingswill be performedonly at the above

location(s)by personnelwho have executeda Non-DisclosureAffidavit, which shall be filed
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promptly with the PAPO Board, another Presiding Officer in this proceeding,or the Commission

upon execution.

(d) Protected sensitive information shall not be discussedby telephoneor

communicatedby email or facsimile transmissionunlessthe protectedsensitive informationis

transmittedthroughtheuseof an encryptionsystemthat theNationalInstitute of Standardsand

Technologyhasvalidatedasconformingeitherto FederalInformation ProcessingStandard140-

1 or to FederalInformationProcessingStandard140-2,orasotherwiseacceptableto theNRC.

(e) If protectedsensitiveinformationis processedon or with automateddata

processing,computerizedword processingequipment,or a personalor laptop computer,access

to suchequipmentshall requirethe useof an entry codefor accessto storedprotectedsensitive

information. If use of an entry code is not feasible, protected sensitive information may be

processedon, but shall not be storedin, suchequipment. If any protectedsensitiveinformation

is backedup or storedon a computerhard drive or otherdevice, that drive or deviceshallbe

capableof being removedand shall be storedin the securitystoragecontainerreferredto in

paragraph5(b) abovewhennot in use. Additionally, any suchword processingequipment,data

processingequipment,or computerthat is usedto processor store SGI shall be operatedas

stand-aloneorfree-standingequipment,not connectedto any othersuchequipmentby meansof

a Local Area Network (LAN) or Wide Area Network (WAN) or other data-sharingsystem,in

accordancewith 10 C.F.R. § 73.21(h).

(f) Eachdocumentthat hasbeendeterminedto containSGI shallbe marked

“SafeguardsInformation”in aconspicuousmannerassetforth in 10 C.F.R. § 73.21(e).

(g) Eachdocumentthat hasbeendeterminedto containUCNI shallbemarked

“UnclassifiedControlledNuclearInformation” assetforth in 10 C.F.R. § 1017.15.
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(h) Each document that has beendetermined to contain OUO shall be marked

“Official Use Only” consistentwith DOE Order 471.3 (Approved April 9, 2003).

(i) Eachdocumentthat hasbeendeterminedto containNNPI shall be marked

“NOFORN: THIS DOCUMENT IS SUBJECTTO SPECIAL EXPORT CONTROLS AND

EACH TRANSMITTAL TO FOREIGNGOVERNMENTSOR FOREIGNNATIONALS MAY

BE MADE ONLY WITH PRIOR APPROVAL OF THE NAVAL SEA SYSTEMS

COMMAND” consistentwith NAVSEAINST 5511.32B (SafeguardingNNPI) (ApprovedDec.

22, 1993).

6. I will ensurethat all pleadingsand correspondence(including testimony)in this

proceedingthatcontainprotectedsensitiveinformationshall be:

(a) Appropriately marked designating the type of protected sensitive

informationcontainedin thedocument;

(b) Submittedonly on a 3.5-inchdisketteorCD-ROM produced,marked,and

transmittedin accordancewith the requirementsof the accompanyingProtectiveOrder and

Non-DisclosureAffidavit;

(c) Segregatedandservedonly—

(i) On the NRC Office of the Secretary (the NRC Office of the

Secretaryreceivestheoriginal), leadcounsel,’6and the individual membersof the PAPOBoard,

anotherPresidingOfficer in this proceeding,ortheCommission;

(ii) By (1) United States first class, registered,express,or certified

mail, (2) internal NRC mail, (3) messenger-courieror overnight delivery service (e.g., Federal

16 Eachparticipantwill designatealeadcounselwho is authorizedto receiveprotectedsensitive

information and hasexecuteda Non-DisclosureAffidavit.
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Express),or (4) personal delivery by an individual who otherwise is authorized accesspursuant

to applicable regulations or agency directives, or an Order issuedby the PAPO Board, another

PresidingOfficer in this proceeding,or the Commission;

(iii) In two sealedenvelopesor wrappers, including (1) an outer

mailing envelope,and (2) a heavy,opaqueinner envelopebearingthe nameand addressof the

addressee and the statement “SAFEGUARDS INFORMATION,” “UNCLASSIFIED

CONTROLLED NUCLEAR INFORMATION”, or “OFFICIAL USE ONLY,” as appropriate,

followed by the statement“TO BE OPENEDBY ADDRESSEEONLY.” UnclassifiedNNPI

shall be marked“NOFORN -. SPECIALHANDLING REQUIRED- NOT RELEASABLE TO

FOREIGN NATIONALS.” Addresseesshall take all necessaryprecautionsto ensurethat they

alone will open envelopessomarked. The outer envelopeor wrapper will contain the intended

recipient’snameand address,and will bear no markingor indicationthat thedocumentwithin

containsprotectedsensitiveinformation;and

(d) Accompaniedby an attachedcoverletteror memorandum,which will also

be filed on the ElectronicHearingdocket via theNRC’s Electronic Information Exchange,that

briefly describesthe contentsof the pleading or correspondencewithout referenceto any

protectedsensitiveinformation.

7. 1 shalluseprotectedsensitiveinformationonly for thepurposeof participatingin

any proceedingin this casedealingwith the licensingof ahigh level wastegeologicrepositoryat

YuccaMountain,Nevada,andfor no otherpurpose.

8. I shall keepa recordof all documentscontainingprotectedsensitiveinformation

in my possession,including any copiesof thosedocumentsor portionsthereofmadeby meor on

my behalf. On a semi-annualbasis, and at theconclusionof this proceeding,I shall accountto
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the PAPO Board, another Presiding Officer in this proceeding, or the Commission for all the

documents or other materials containing protected sensitive information in my possessionand

shall deliver them as provided herein. When I have finished using the protectedsensitive

informationthey contain,but in no eventlaterthan theconclusionof this proceeding(including

any relatedCommissionor judicial proceedings),I shall deliver thosedocumentsandmaterials

for disposalor safekeeping,asmaybe determinedto be appropriateby the PAPOBoard, another

PresidingOfficer in this proceeding,or the Commission.

9. I executethis Non-DisclosureAffidavit with thefollowing understandings:

(a) I do notwaive any objectionsthat I mayhaveorraiseata subsequenttime

in this proceedingconcerningan expert’s qualificationsto testify concerningissuesrelevantto

the licensingof ahigh level wastegeologicrepository at YuccaMountain, Nevada; and

(b) I will not publicly discussor discloseany protectedsensitiveinformation

that I receiveby virtue of this proceedingand will not corroboratetheaccuracyor inaccuracyof

information obtainedoutsidethis proceedingby using protectedsensitiveinformation, or my

knowledgethereof,gainedthroughthehearingprocess.

10. 1 agreeto comply with the accessand control provisionsfor SGI, UCNI, OUO,

andNNPI in thefollowing regulationsandinternal DOE Orders:

(a) 10 C.F.R.Part73,SafeguardsInformation.

(b) 10 C.F.R.Part1017,UnclassifiedControlledNuclearInformation.

(c) DOE Order 47l.1A, Identification and Protection of Unclassified

ControlledNuclearInformation(ApprovedJune30, 2000).

(d) DOE Order 471.3, Identifying and Protecting Official Use Only

Information(ApprovedApril 9, 2003).
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(e) NAVSEAINST 551l.32B, Safeguarding of Naval Nuclear Propulsion

Information (Approved Dec. 22, 1993). Compliance with the requirements of the Non-

Disclosure Affidavit and accompanying Protective Order constitutes compliance with

NAVSEAINST 5511.32B (SafeguardingNNPI) (ApprovedDec.22, 1993).

11. I acknowledgethat any violation of the terms of this Non-Disclosure

Affidavit or the accompanyingProtectiveOrder,which incorporatesthetermsof this Affidavit,

mayresultin the imposition of suchsanctionsas the PAPOBoard, anotherPresidingOfficer in

this proceeding,or the Commissionmay deemto be appropriate,including but not limited to

referral of theviolation to appropriateenforcementordisciplinaryauthorities,or terminationof

my accessto protectedsensitive information. I further acknowledgethat any breachof the

accompanying Protective Order, this Non-Disclosure Affidavit, or unauthorized disclosure of

protectedsensitive information may be grounds for the imposition of civil and/or criminal

penaltiesasset forth in 10 U.S.C.§ 130, 42 U.S.C.§~2168,2273,and2282(~148, 223,234of

the AEA), and 10 C.F.R. § 2.709(f) [formerly § 2.744(e)], 10 C.F.R. § 1017.18and 15 C.F.R.

Part764,asapplicable.

WHEREFORE, I do solemnlyagreeto treatsuchprotectedsensitiveinformationasmay

be disclosedto me in this proceedingin accordancewith the terms of the accompanying

ProtectiveOrderandthis Non-DisclosureAffidavit.

[PrintedName]

Title: _______

Representing:
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Signature:

Subscribed to and sworn before me
this .. dayof _____

Notary Public

My commissionexpires: ..j200
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July 8, 2005
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Mail Stop - 0-16Cl
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E-mail: alb@nrc.gov
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