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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

April 14, 2005

NOTE TO:

FROM:

SUBJECT:

Multiple Addressees
(See Attached List)

Tammy Croofeg'.A &b,
License Fee Team' -
Division of Financial Management
Office of the Chief Financial Officer

REQUESTED CONCURRENCE ON FINAL RULEMAKING -
10 CFR PARTS 170 AND 171 - 90 PERCENT FEE RECOVERY FOR
FY 2005

Attached for your concurrence is a final rule that establishes fees to be assessed to recover
90 percent of the NRC's FY 2005 budget authority.

Please note that in order to meet the Commission schedule for the FY 2005 fee rule, we are
requesting simultaneous review by offices and providing each addressee a separate
concurrence copy. Please provide your concurrence by COB Friday, April 22, 2005.

If you have any questions, please contact me at 415-6041. Thank you for your assistance in
this matter.

Attachment: As stated
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NUCLEAR REGULATORY COMMISSION

10 CFR Parts 170 and 171

RIN: 3150-AH61

Revision of Fee Schedules; Fee Recovery for FY 2005

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory Commission (NRC) is amending the licensing,

inspection, and annual fees charged to its applicants and licensees. The amendments are

necessary to implement the Omnibus Budget Reconciliation Act of 1990 (OBRA-90), as

amended, which requires that the NRC recover approximately 90 percent of its budget authority

in fiscal year (FY) 2005, less the amounts appropriated from the Nuclear Waste Fund (NWF).

The total amount to be recovered for FY 2005 is approximately $540.7 million. After accounting

for carryover and billing adjustments, the net amount to be recovered through fees is

approximately $538 million.

DATES: Effective Date: (Insert date 60 days after publication); OTel
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ADDRESSES: The comments received and the NRC'Cwork papers that support these final

changes to 10 CFR Parts 170 and 171 are available electronically at the NRC's Public Electronic

Reading Room on the Internet at htto://www.nrc.govlreading-rm/adams.html. From this site, the

public can gain entry into the NRC's Agencywide Documents Access and Management System

(ADAMS), which provides text and image files of NRC's public documents. For more

information, contact the NRC Public Document Room (PDR) Reference staff at 1-800-397-4209,

or 301-415-4737, or by email to pdrtnrc.gov. If you do not have access to ADAMS or if there

are problems in accessing the documents located in ADAMS, contact the PDR.

Comments received may also be viewed via the NRC's interactive rulemaking website

(http.//ruleforum.IlnL.gov). This site provides the ability to upload comments as files (any format),

if your web browser supports that function. For information about the interactive rulemaking site,

contact Ms. Carol Gallagher, 301-415-5905; e-mail CAGanrc.gov.

For a period of 90 days after the effective date of this final rule, the work papers may also

be examined at the NRC Public Document Room, Room 0-1 F22. One White Flint North, 11555

Rockville Pike, Rockville, MD 20852-2738. The PDR reproduction contractor will copy

documents for a fee.

FOR FURTHER INFORMATION CONTACT: Tammy Croote, telephone 301-415-6041;

Office of the Chief Financial Officer, U.S. Nuclear Regulatory Commission, Washington, D.C.

20555-0001.
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Appropriations Act of 2005 (Pub. L. 108-447), as adjusted by the rescission discussed in Section

122(a), Congress appropriated $669.3 million to the NRC for FY 2005. This sum includes $68.5

million app[opdated-frormthe WF. The total amount NRC is required to recover in fees fF

42005 is approximately $540.7 million. After accounting for carryover and billing adjustments, the

net amount to be recovered through fees is approximately $538 million.

The NRC assesses two types of fees to meet the requirements of OBRA-90, as

amended. First, license and inspection fees, established in 10 CFR Part 170 under the authority

of the Independent Offices Appropriation Act of 1952 (IOAA), 31 U.S.Ct9701, recover the

NRC's costs of providing special benefits to identifiable applicants and licensees. Examples of

the services provided by the NRC for which these fees are assessed are the review of

applications for new licenses and, for certain types of existing licenses, the review of renewal

applications, the review of amendment requests, and inspections. Second, annual fees

established in 10 CFR Part 171 under the authority of OBRA-90, recover generic and other

regulatory costs not otherwise recovered through 10 CFR Part 170 fees.

II. Response to Comments

The NRC published the FY 2005 proposed fee rule on February 22, 2005 (70 FR 8677)

to solicit public comment on its proposed revisions to 10 CFR Parts 170 and 171. The NRC

received 13 comments dated on or before the close of the comment period (March 24, 2005)

and 3 additional comments thereafter, for a total of 16 comments that were considered in this

fee rulemaking. The comments have been grouped by issues and are addressed in a collective

response.
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constructive comments on the proposed revisions to parts 170 and 171 and that its fee schedule

development is a transparent process.

In addition to the information provided in the proposed rule, the supporting work papers

were available for public examination in the NRC's Agencywide Documents Access and

Management System (ADAMS) and, during the 30-day comment period, in the NRC Public

Document Room at One White Flint North, 11555 Rockville Pike, Rockville, MD. The work

papers show the total budgeted full time equivalent (FTE) and contract costs at the planned

accomplishment level for each agency activity. The work papers also include extensive

information detailing the allocation of the budgeted costs for each planned accomplishment

within each program of each strategic arena to the various classes of licenses, as well as

information on categories of costs included in the hourly rate.

/heNRC4V also made available in the Public Document Room NUREG-1100, Volume 20, qu

"Performance Budget: Fiscal year 2005" (February 2004), which discusses the NRC's budget for

FY 2005, including the activities to be performed in each strategic arena. This document is also

available on the NRC public web site at http://www.nrc.gov/reading-rm.html. The extensive

information available to-tle puouc m el[s u tsallthe

provided the public with sufficient information on

Additionally, the contact listed in the proposed fee rule was available during the public

comment period to answer any questions that commenters had on the development of the

proposed fees.
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Regarding the comments that expressed concern t atI5omuco ne Cs budget was /

designated for recovery under part e noets ssesses part 170 fees under the

IOAA, C(ronsistent wit ffice of Marrgement and Budget (OMB)ACircular A-251to recover

the costs incurred from each identifiabl recipient for special benefits derived from Federal

activities beyond those received by the eneral public.f- Further, the NRC notes that, as required

by OBRA-90, the part 171 annual fee re overy amounts are offset by the estimated part 170 fee

collections. (The NRC's estimated fee r covery in FY 2005 from parts 171 and 170 fees is 69

percent and 31 percent, respective NRC is not at liberty to allocatefees indiscrimina

between parts 170 and 171, because fee allocation is controlled by statute, Generic costs that

do not provide special benefits to identifiable recipients cannot be recovered under part 170.

The NRC's work papers clearly set forth the components of these genes how those

costs are recovered through annual fees. Additionally, the NRC notes that it has taken action to

maximize the amount recovered under part 170, consistent with existing1WiM law and policy.

For example, in FY 1998 the NRC began charging part 170 fees for all resident inspectors' time

(63 FR 31840; June 10, 1998) and in FY 1999 the NRC started charging part 170 fees for all

project manager activities associated with oversight of the assigned license or plant (64 FR

31448; June 10,1999). In FY 2003, the NRC at amended its regulations to allow the NRC to

recover costs associated with contested hearings on licensing actions involving U.S.

Government national security initiatives through part 170 fees assessed to the affected applicant

or licensee (67 FR 64033; October 17, 2002). Included under this provision are activities

involving the fabrication and use of mixed oxide fuel. Additionally, in this year's fee rule, the

NRC is revising its hourly rate calculation formula in order to better reflect actual agency costs,

resulting in higher hourly rates. Once implemented, the NRC estimates that the increased

hourly rates will increase fee recovery under part 170 from approximately 29 percent in FY 2005
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to more than 37 percent FY 2006. The fNRC-seeks-whenever-possible,-consistent-with L/it)
applicable-law;-te-assess-part-170-f o'tfie Itif ifits ofvided|

* 7 '-ll~wA cask ~' ,e , /4

B. Specific Part 170 Issues

1. Hourly Fees

Comment. Several commenters expressed concerns about the large increases in NRC

hourly rates associated with the proposed changes to 10 CFR-1 70.20. One commenter was

concerned that these changes disproportionately shift NRC management and overhead costs to

single unit licensees with an NRC project manager and two resident inspectors, as compared to

multiple unit sites that may share project manager and resident inspector resources. This

commenter stated that these overhead costs should more appropriately be included in 10 CFR

Part 171 fees.

Response. The NRC acknowledges that the increases to the part 170 hourly rates are

more significant this year than previous years, and agrees that these increases will have a

greater impact on the sites that receive more part 170 services (e.g., sites with more than one

resident inspector). The NRC's hourly rates are based on budgeted costs and must be

established each year to meet the NRC's fee recovery requirements. The primary reason for the

increases in the hourly rates in FY 2005 is the NRC's use of a revised estimate of the number of

direct hours per FTE in calculating these rates. The NRC's new hourly rates are justified

because they more accurately reflect the full cost of providing services under part 170. The

OMB's Circular A-25, "User Charges," emphasizes that agency fees should reflect the full cost of
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providing services to identifiable beneficiaries. The higorhol es are consistent with this

guidance. The increases also support industry an comments that consistently

recommend the NRC collect more of its budget through part 170 fees-for-services vs. part 171

annual fees. Therefore, the NRC is retaining the revised hourly rate formula as presented in the

FY 2005 proposed fee rule. This results in hourly rates of $205 for the nuclear reactor safety

program, and $197 for the nuclear materials and waste safety program. Although the higher

hourly rates will have a greater impact on licensees that receive more part 170 services, the

NRC believes this is appropriate because the new rates more accurately reflect the costs of

providing these services.

2. Increase in the Category 9A Evaluation Fee

Comment. One commenter objected to the increase in the fees for materials category 9A

(device safety evaluations) in 10 CFR3170.31, stating the increases are well beyond the inflation

rate and capricious.

Response. The NRC recognizes that there was a large increase in the evaluation fee for

materials category 9A. The change is a result of both the increase in the.materials program

hourly rate as well as a revised estimate of the average professional staff time required to

process this type of application. As noted above, the increase in the hourly rate is due to the

revision of the NRC's hourly rate calculation formula to better reflect actual agency costs. The

change in the average professional staff time estimate is based on the biennial review of fees

performed for the FY 2005 fee rule, in compliance with the Chief Financial Officers Us) Act

9



of 1990 (Pub. L. 101-578, November 15, 1990, 104 Stat. 2838). During the biennial review, the

NRC evaluates the historical professional staff hours used to process an application for those

materiaildcensees whose fees are based on the average cost method, or "flat" fees. This

evaluation indicated that flat fees should increase for some categories, including 9A, because of

the increased staff effort associated with processing these requests. (The data on the average

number of professional staff hours needed to complete new licensing ctions was last updated in

FY 2003 [68 FR 36714; June 18, 2003]). The revised fees better refle actual agency costs,

and therefore the NRC believes the fee increases are justified.

3. Fees for Unlicensed Sites in Decommissioning U op A

Comment. One commenter expressed its opposition to the imposition of part 170 fees on

unlicensed companies currently in site decommissioning, stating that these companies are not

receiving a benefit from the NRC. The commenter disagreed with the NRC's policy of imposing

fees on these companies because the costs are associated with revised government

decommissioning standards and fees would discourage voluntary decommissioning. The

commenter stated that if the NRC decides to impose these fees, the fees should not be applied

to sites currently in decommissioning.

Response. As a matter of policy, the NRC assesses part 170 fees under the IOAA, which

allows Federal agencies to assess fees to recover cost incurred in providing special benefits to

identifiable recipients. In addition, the Conference Report accompanying OBRA-90 specifically

states that the Conference Committee .... expects the NRC to continue to assess fees under

the IOAA to the end that each licensee or applicant pays the full cost to the NRC of all
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identifiable regulatory services such licensee or applicant receives" (136 Cong. Rec. H12692-3,

daily ed. October 26 1990). The NRC has received additional direction on this issue in the OMB

Circular A-25,"User Charges," in which OMB states it is Federal policy that a user charge will be

assessed against each identifiable recipient for special benefits derived from Federal activities

beyond those received by the general public. The NRC abides by this direction in charging part

170 fees to recover the costs of providing special benefits to identifiable recipients. The NRC

believes recovering the site-specific decommissioning costs associated with both licensed and

unlicensed sites through part. 170 fees is consistent with the full cost recovery provisions of IOAA

and Circular A-25.

While the NRC acknowledges that decommissioning standards have been revised over the

years, regulatory standards sometimes change for operating licensees, as well, in light of new

safety or security issues or information. The NRC does not believe this is sufficient rationale for

not imposing fees in these circumstances. Additionally, while the NRC is not providing the

benefit of an operating license to sites in decommissioning-whether licensed or unlicensed-the

NRC is incurring costs to provide owservices to these sites, and believes this justifies the /

imposition of fees to recover these costs. As such, the NRC does not believe it is appropriate to

not apply 'this policy to existing sites in decommissioning.

However, NRC appreciates the concerns raised by this commenter. To address these

concerns, NRC will delay the effective date of this requirement to one year after the effective

date of the FY 2005 final fee rule. The NRC believes this later effective date will allow

unlicensed sites to better plan for the imposition of these fees. This delayed effective date will

also allow the owners/operators of unlicensed sites time to make as much progress as
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amongst licensees. This is because part 170 fees will be charged to a licensee based on the

actual time NRC spends ensuring compliance for that licensee, rather than spreading total

industry costs evenly to all licensees. This will allow the NRC to recover more fees from

licensees that utilize more NRC resources in complying with these orders. The Re-be sie

this-will pfevide-additier.-Hf>-entive rr lice nsos to f

The NRC also believes this change is important because the NRC's use of orders to impose

additional requirements for safety or security reasons has recently increazsed. For example,

subsequent to the September 11, 2001, terrorist attacks, the Commission imposed security
A/

requirements on various i of licensees through orders. These orders resulted in the v/

NRC's review of licensee-specific amendments and other activities that normally would have

been billable under part 170, except that they were associated with orders.

Given the changing regulatory environment and the extent of licensee-specific activities that

are resulting from orders unrelated to civil penalties or other civil sanctions, the NRC is revising

its regulations to allow for full cost recovery of these activities under part 170 from NRC

licensees. The NRC is not changing cost recovery for the development of these orders; these

costs will continue to be recovered under part 171..

cb I,/, Q

C. Specific Part 171 Issues - -/

1. Annual Fees for Uranium Recovery Licensees -. a

C 1



must recover all fee class resources not recovered through part 170 fees, annual fees are

impacted by the part 170 fees collected from that fee class.

In response to concerns regarding decreasing numbers of NRC licensees in light of more

states becoming Agreement States, the NRC notes that budgeted resources providing support

to Agreement States or their licensees are included in total surcharge costs, and total surcharge

costs are reduced by the fee relief (i.e., direct appropriations Provided by Congress. To

address fairness and equity concerns associated with licensees.paying for the cost of activities
0 tK-

that do not directly benefit them, the FY 2001 'Energy and Water Development Appropriations

Act amended OBRA-90 to decrease the NRC's fee recovery amount by two percent per year

beginning in FY 2001, until the fee recovery amount is 90 percent in FY 2005. However, to the

extent that this fee relief is insufficient to cover all surcharge costs, these remaining surcharge

costs are spread to all licensees based on their percentage of the budget.

In FY 2005, $2.3 million of the $62.4 million in total surcharge costs was not covered by the

10 percent fee relief, and therefore is included in licensees' annual fees. Eighty-two percent (the

percentage of the budget associated with reactors) of the $2.3 million in net surcharge costs is

included in reactor annual fees, and the remainder is spread to all other licensees' annual fees.

As such, NRC's uranium recovery licensees are not generally burdened with the costs of

regulating Agreement State licensees or any other costs not associated with uranium recovery

licensees (only to the extent that a small portion of these costs are spread to all licensees

through the net surcharge). In FY 2005, total surcharge costs allocated to the ranium recovery

class are $8,600. 7a,;
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However, the NRC acknowledges that license fee classes with fewer licensees are more

impacted by changes to the budget and changes to part 170 collections. Budgeted resources

not recovered through part 170 fees are recovered through part 171 annual fees. As such, to

the extent that part 170 fees do not completely recover the costs of budgeted resources for part

170 activities, these costs are included in annual fees. The NRC does note that the increases to

hourly rates enacted through this rulemaking will enable the agency to recover more of the

budgeted resources for licensee-specific activities, and once implemented, will reduce costs that

must be recovered through annual fees.

With respect to the general comment that there is a lack of a reasonable relationship

between the cost to uranium recovery licensees of NRC's regulatory program and the benefit

derived from such services, the NRC notes that the uranium recovery fees reflect the budgeted

resources associated with the regulation of NRC's uranium recovery licensees. As described

above, the fee relief of 10 percent for FY 2005 covers almost all (with the exception of $2.3

million) of the budgeted resources associated with activities that do not directly benefit NRC

licensees, and the total surcharge cost allocated to th recovery classY

2005. The NRC must by statute assess annual fees to uranium recovery licensees to recover &

their budgeted costs not recovered through part 170 fees and other receipts. While the NRC

acknowledges the previous Commission comment about the existence of a uranium recovery

facility being in the public interest, this does not negate the NRC's legal obligation to collect fees

to recover the costs of regulating uranium recovery facilities.

In response to the comment that the NRC may not possess sufficient experienced staff to

.---.----.---.-



establishes fees to recover ercent ofzthe NRC's FY 2005 budget, in compliance with OB

90. The NRC's current and future gets are not within the scope of this rulemaking.

29 -t doee NRC onsider mark ,f and expected future licensing activities in

formulating its budgete w,6 7 cec _ tag.

Finally, the NRC notes that this final rule continues the policy of assessing the Department

of Energy one-half of all NRC budgeted costs attributed to generic/other activities for the

uranium recovery program.

2. Annual Fees for Fuel Facilities Licensees

Comment. One commenter expressed concern over the increase in annual fees for fuel

facilities licensees. The comments discussed the unpredictability of estimating proposed fee

increases, as well as that the NRC did not mention in the FY 2004 fee rule a one-time

adjustment it had made to account for part 170 fees received for prior year activities (which

decreased annual fees in FY 2004 for fuel facilities).

Response. The NRC appreciates the concerns raised about fee predictability and stability,

and does strive to notify licensees as early as possible of proposed fee changes. While the one-

time adjustment for the fuel facilities was discussed in the FY 2004 final fee rule (69 FR 22671;

April 26, 2004), the NRC acknowledges that the rule did not fully explain the potential impacts of

this adjustment. The NRC aims to more fully explain any such changes in the future.
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Although the NRC understands that large fluctuations in fees are undesirable, the NRC

must recover most of its budget to comply with OBRA-90, as amended. To do so, the NRC

annually promulgates a rule establishing licensee fees. In light of concerns about annual

fluctuations in these fees, the NRC announced in FY 1995 that annual fees would be adjusted

only by the percentage change (plus or minus) in NRC's total budget authority, adjusted for

changes in estimated collections for part 170 fees, the number of licensees paying annual fees,

and as otherwise needed to assure the billed amounts resulted in the required collections. The

NRC indicated that if there were a substantial change in the total NRC budget authority or the

magnitude of the budget allocated to a specific class of licenses, the annual fee base would be

recalculated by rebaselining. Commission policy sets the maximum interval between

rebaselined fee schedules at three years. Based on the change in the magnitude of the budget

to be recovered through fees, the Commission determined that it was appropriate to rebaseline

its part 171 annual fees in FY 2005. Rebaselining fees resulted in increased annual fees for fuel

facilities compared to FY 2004 due to an increase in budgeted resources for fuel facilities A

decrease in part 170 fees from this class also contributed to the annual fee increase.

3. Increase in the Annual Fees for Some Materials Licensees

Comment. Two commenters strongly objected to the increase in the annual fe s for some

of the categories of the materials licenses. One comment'f stated that the increa e will have to ,

be passed on to their customers .whic ill-placeJt-t a cost disadvantage in a vry competitive

environment _ ° ' ___=
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Response. The NRC has addressed comments regarding the impact of fees on industry in

previous fee rulemakings. The NRC has stated since FY 1991, when the 100 percent fee

recovery requirement was first implemented, that it recognizes the assessment of fees to

recover the agency's costs may result in a substantial financial hardship for some licensees.

However, consistent with the OBRA-90 requirement that annual fees must have, to the

maximum extent practicable, a reasonable relationship to the cost of providing regulatory

services, the NRC's annual fees for each class of licensecreflect the NRC's budgeted cost of its

regulatory services to the class. The NRC determines the budgeted costs to be allocated to

each class of licensee through a comprehensive review of every planned activity in each of the

agency's major program areas. Furthermore, a reduction in the fees assessed to one class of

licensees would require a corresponding increase in the fees assessed to other classes.

Accordingly, the NRC has not based its annual fees on licensees' economic status, market

conditions, or the inability of licensees to pass through the costs to its customers. Instead, the

NRC has only considered the impacts that it is required to address by law.

Annual fees for materials users increased for certain fee categories for two reasons. First,

the budgeted resources for the materials users class increased from FY 2004 to FY 2005.

Second, the distribution of the materials users class resources to fee categories within this class

was revised based on the biennial review of fees. As mentioned previously, the staff biennially

reviews the average professional staff hours associated with processing applications and

performing inspections. This review was performed in FY 2005, and indicated that staff hours

spent on certain categories of materials users licensees had increased significantly in a few

instances (e.g., categories 3H, 31, 9A, and 9B) since the last biennial review of fees Because
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the total budgeted resources for the materials users class are distributed to fee categories within

that class based on these average review times, this resulted in more significantly increased

annual fees for these categories of licensees.

D. Other Issues

1. Recovery of Security Costs

Comment. Several commenters strongly objected to the NRC collecting security-related

costs from licensees. These commenters stated that homeland security issues related to

nuclear power plants are part of the U.S. government's overall responsibility to protect its critical

infrastructure, and hence these costs should be excluded from the fee structure and funded

through the tnerafeasury. These commenters noted that the nuclear industry has already

incurred significant security costs, and that these costs have not been reimbursed by the Federal

government, unlike what has occurred for other industries. While the commenters stated that

they recognized the public benefit of enhancing the already strong security at nuclear facilities,

they thought it fundamentally unfair to require licensees to pay for the NRC's additional security-

related oversight.

Because of concerns raised regarding homeland security activities and their cost recovery,

these comments urged the NRC to continue to engage the Department of Homeland Security

and Congressional leaders to achieve a more equitable outcome for NRC licensees.
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Response. The NRC appreciates the concerns raised by commenters regarding homeland

security costs being funded through license fees. However, the NRC's required fee recovery is

set by statute and, therefore, is outside the scope of this rulemaking. To implement OBRA-90,

as amended, the NRC must recover approximately 90 percent of its budget authority in FY 2005,

less the amounts appropriated from the NWF. The total amount to be recovered for FY 2005 is

approximately $540.7 million. After accounting for carryover and billing adjustments, the net

amount to be recovered through fees is approximately $538 million. This required fee recovery

includes homeland sec rity-bud resources.

r -ive #fprewisti remov home and security costs from

the fee base,,ind oontip"ec4to so. In t e 200 ongressional session, am.Enmiy -Policy Lim

(H.j.6) was introduced that would amend 0 -90 to remove many homeland security costs

from the fee base (except homeland security sts associated with fingerprinting, background

checks, and security inspections). In its A ust 9, 2003, letter to the House Committee on

Energy and Commerce, the Commission upport d the fee recovery provisions of the Energy

Policy Bill. The House has approved t Energy P licy Bill produced by the conference

committee and the Senate started de ate on the co erence committee report. However, as of

the date of this rule, no further actio has been taken y the Senate or House on this bill. The

successor to H.R.6, S.2095, intro ced in the current s ssion of Congress, also would remove

many homeland security costs fr m the fee base. The N will continue to support legislative

efforts to remove homeland s rity costs frjn the fee base

2. NRC Budget

21
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Comment. Some cornmenters stated that NRC fees should reflect NRC efficiencies and

provided suggestions for reducing NRC's budget and for more efficient/different use of NRC's

resources. Many of these comments addressed expenditures on homeland security, while

others suggested more generally that NRC reduce expenditures, streamline processes, or

otherwise perform activities more efficiently, without impeding operational safety. Commenters

suggested that changes in NRC's regulatory approach, such as the reactor oversight process,

as well as revised inspection, assessment and enforcement processes, should result in reduced

fees. Some comments included suggestions to reallocate resources dedicated to the inspection

of areas of plants that have little or no safety significance, to efforts to risk-inform regulations,

review license renewal applications, and license new reactor designs.

Response. The NRC's budget and the manner in which the NRC carries out its activities

are not within the scope of this rulemaking. Therefore, this final rule does not address the

commenters' suggestions concerning the NRC's budget and the use of NRC resources. The

NRC's budget is submitted to the Office of Management and Budget and to Congress for revi

and approval. Ths-Gegres-sicrrrdgt-pr ceas-ardsstakebaIedhe-PUJiWe

oppeftunities-ton- l buircl- dhg 46blint simUn eftns7-ete. The

Congressionally-approved budget resulting from this process reflects the resources deemed

necessary for NRC to carry out its statutory obligations. In compliance with OBRA-90, the fees

are established to recover the required percentage of the approved budget. However, the NRC

will continue efforts to ensure that the NRC carries out its statutory obligations in an efficient

manner.
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With respect to the comment that requested that the proposed hourly rate increase be

rescheduled until such time as the offsetting annual fee reduction will coincide with the

increase, this is what will actually occur. While the higher hourly rates are being established in

the FY 2005 final fee rule, licensees will not have to pay the bills reflecting these higher rates

until FY 2006 (which begins October 1, 2005). The new hourly rates will not take effect until

near the end of FY 2005, and licensees will not receive bills reflecting the new hourly rates until

October 2005. The NRC will receive revenue from the higher hourly rates beginning around

November 2005. The revenue from the higher hourly rates that the NRC receives in FY 2006

will be used to offset the required annual fee amount for licensees in FY 2006. Therefore, both

the higher hourly rates and th anl fees reflecting the offset from the higher hourly rates will

be paid by NRC licensees in the same fiscal year (FY 2006).



the NRC currently does would likely lead to future fee projections thatj6ould prove to be

inaccurate, and therefore misleading to licensees.

With respect to the comment that requested that the proposed hourly rate increase be

rescheduled until such time as the offsetting annual fee reduction will coincide with the increase,

this is not practicable due to the timing of the NRC's fee recovery requirements. Because the

NRC must collect its current fiscal budget by September 30, 2005, the FY 2005 annual fees

must take effect in time for the NRC to collect these fees by that date. If the NRC wished to

offset FY 2005 annual fees by increasing part 170 revenue by applying the FY 2005 increa\ed #.

hourly rates, it would have to retroactively bill licensees for the increased hourly rates for all the

hours charged thus far to licensees in FY 2005, and collect the revenue for this increase by

September 30, 2005. The NRC believes it is more practicable to implement the higher hourly

rates as of the effective date of this rule, and use the increased revenue from these revised

rates to offset annual fee collections in FY 2006.

The NRC has considered requests to cap fee increases or phase them in over a longer

period of time. In the FY 1999 proposed fee rule, the NRC solicited comments on the idea of a

cap to fee increases (64 FR 15876; April 1, 1999). While some comments supported this

proposal, others did not because they believed it would lead to some licensees subsidizing the

costs of other licensees. The NRC did not adopt a fee increase cap in the FY 1999 final fee rule

in light of fairness and equity concerns with this approach and a lack of overwhelming support

from commenters (64 FR 31448; June 10,1999). Upon subsequent evaluation, the NRC

continues to believe that the legal and fairness concerns with these fee cap strategies or other
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contact the License Fee Team, Division of Financial Management, Office of the Chief Financial

Officer, at 301-415-7554, or e-mail feesenrc.gov. In addition to publication in the Federal

Register, the final rule will be available on the Internet at httP://ruleforum.llnl.gov for at leastQ

days after the effective date of the final rule A

The NRC is amending 10 CFR parts 170 and 171 as discussed in Sections A and B

below.

A. Amendments to 10 CFR Part 170: Fees for Facilities, Materials. Import and Export

Licenses, and Other Re-gulatory Services Under the Atomic Energy Act of 1954, as Amended.

The NRC is revising the hourly rates used to calculate fees and to adjust the part 170

fees based on the revised hourly rates and the results of the agency's biennial review of fees

required by the CFOs Act of 1990. Additionally, the NRC is revising part 170 to provide for the

assessment of full cost fees for licensee-specific activities resulting from most orders and

decommissioning activities associated with unlicensed sites; clarify that part 170 fee waivers

need to be requested from, and granted by, the CFO in writing in certain instances; notify

licensees that the NRC intends to apply its existing full cost recovery policy for project managers

to license renewal project managers; and make minor administrative changes, including those to

enhance consistency between the fee categories used in part 170 and part 171.

The Amendments are as follows:

1. Hourly Rates
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e NRC is revising the two professional hourly rates for NRC staff time established in

170.20. These rates are based on the number of FY 2005 direct program full time equivalents

(FTEs) and the FY 2005 NRC budget, excluding direct program support costs and NRC's

appropriations from the N ese rates are used to determine the part 170 fees. The rate

for the reactor program s hour ($296,782 per direct FTE). This rate is applicable to all

activities for which fees sed under §170.21 of the fee regula e rate for the

materials program (nuclear materials and nuclear waste programs) i $197 pe our ($285,336

per direct FTE). This rate is applicable to all activities for which fees ar ssed under

§170.31 of the fee regulations. In the FY 2005 proposed fee rule, the reactor program rate was

$205 and the materials program rate was $198. The materials program rate decreased by one

dollar between the FY 2005 proposed and final rules due to the movement of some budgeted

resources from the materials program to the surcharge. In the FY 2004 final fee rule, the reactor

and materials program rates were $157 and $156, respectively. The increase to the reactor and

the materials program rates from FY 2004 is primarily due to the NRC's use of a revised

estimate of the number of direct hours per FTE in calculating these rates. The recent

Government-wide pay raise is another reason for the proposed increase in the hourly rates.

As described in further detail below, the NRC currently assumes 1,776 hours per direct

FTE are available for direct program work, while the new hourly rate assumes 1,446 hours per

direct FTE are available for direct program work. Because the NRC's hourly rates are calculated

by dividing the total annual costs of a direct FTE by average annual direct hours per FTE, the

lower the number of direct hours per FTE used in the calculation, the higher the hourly rates.

The NRC is revising its estimate of direct hours per FTE to more accurately reflect the

NRC's costs of providing part 170 services, which will allow the NRC to more fully recover the
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costs of these services through part 170 fee Because costs not recovered under part 170 are

recovered through part 171 annual fees, the increase in total part 170 fees (caused by the hourly

rate increase) will result in a reduction to total annual fees of the same amount. As such, this

hourly rate increase will shift some fee recovery from part 171 annual fees to part 170 fees for

licensee-specific services. (Because revenue from these increased part 170 fees will not be

received by the NRC until FY 2006-in light of the effective date of the final rule and the timing of

the NRC's regular billing cycle-the reduction in annual fees from this change will not occur until

FY 2006.)

Previously, the NRC used an estimate of 1,776 hours per FTE to calculate the reactor

and materials program hourly rates, based on OMB Circular A-76, "Performance of Commercial

Activities." However, this Circular provides assumptions to be used to estimate personnel costs

for the competition of commercial activities, and does not provide guidance about assumptions

to be used for purposes of fee calculation. (OMB's Circular A-25, "User Charges," also does not

specifically address the number of hours to assume per FTE in calculating fees, but does

emphasize that agency fees should reflect the full cost of providing services to identifiable

beneficiaries.) The 1,776 estimate from Circular A-76 includes time for administrative, training,

and other activities a direct program FTE may perform that, while relevant to consider for certain

costing purposes, would more accurately be considered overhead. Therefore, this estimate

should not be assumed to be 'direct' time for purposes of calculating a rate per hour of direct

activities, which is the intended purpose of the NRC's hourly rates. While the 1,776 estimate

would be a useful fee calculation input were more detailed information not available, the NRC

has been collecting more detailed information from its new time and labor system since
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November 2001, which is now the NRC's established source of data for employee work

ajivities. The NRC has performed a review of its time and labor data, which indicates that

,446 hours per FTE more accurately reflects the time expended by NRC program employees

performing activities directly associated with the programmatic mission of the NRC.

The NRC recognizes that the increase to the hourly rates is more significant than those

hourly rate changes that have occurred in previous years. However, the NRC believes that this

increase is justified in light of the review of the NRC's time and labor data, which showed that

NRC direct employees spend, on average, 1,446 hours per year on activities directly associated

with the programmatic mission of the NRC. The NRC believes that the use of 1,446 hours per

FTE is more appropriate for the purpose of the NRC's fee calculation than other estimates of

hours per FTE used for different agency financial purposes. By using an estimate of hours per

FTE that reflects only direct staff time, the resulting hourly rates more accurately reflect the full

cost of providing services under part 170. For this reason, the NRC believes that this estimate

of hours per FTE is consistent with guidance provided in OMB Circular A-25 on recovering the

full cost of services provided to identifiable recipients. This change also supports industry

comments that consistently recommend that the NRC collect more of its budget through part 170

fees-for-services vs. part 171 annual fees.

Higher hourly rates will result in (1) increased full cost fees for licensing and inspection

activities, and (2) increased materials flat fees for license applications. As noted, total part 171

annual fees will decrease by the same amount as the increase in total part 170 fees. This shift

from part 171 to part 170 will be greater for those fee classes with a higher proportion of part

170 to part 171 work activities (e.g., operating power reactors, uranium recovery, rare earth).

Because annual fees are adjusted to recover the remainder of the budgeted resources for a

31



license fee class not recovered under part 170, the total estimated fees (partj 170 plus'l171) \

recovered from a license fee class are the same regardless of the amount of the hourly rate,

However, when implemented, higher hourly rates will result in some individual licensees paying

less total fees than if this change were not enacted. This is true for those licensees for whom

the NRC performs fewer hours of part 170 services than it does, on average, for a licensee in

that class. Similarly, licensees for which the NRC performs more hours of part 170 services will

pay more in total fees under the proposed higher hourly rates.

The method used to determine the two professional hourly rates is as follows:

a. Direct program FTE levels are identified for the reactor program and the materials

program (nuclear materials and nuclear waste programs). All program costs, except contract

support, are included in the hourly rate for each program by allocating them uniformly based on

the total number of direct FTEs for the program. Direct contract support, which is the use of

contract or other services in support of the line organization's direct program, is excluded from

the calculation of the hourly rates because the costs for direct contract support are recovered

directly through either part 170 or 171 fees.

b. All non-program costs for management and support and the Office of the Inspector

General, are allocated to each program based on that program's costs.

This method results in the following costs, which are included in the hourly rates. Due to

rounding, adding the individual numbers in the table may result in a total that is slightly different

than the one shown.
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dividing the cost per direct FTE ($285,336) by the number of direct billable hours in one year

(1,446 hours).

2. Fee Adjustments

The NRC is adjusting the current part 170 fees in §§170.21 and 170.31 to reflect the

changes in the revised hourly rates and the results of the biennial review of part 170 fees

required by the CFN-4Act. To comply with the requirements of the CFO Act, the NRC has

evaluated historical professional staff hours used to process a new license application for those -

materials licensees whose fees are based on the average cost method, or "flat" fees. This

review also included new license and amendment applications for import and export licenses.

Evaluation of the historical data shows that fees based on the average number of

professional staff hours required to complete licensing actions in the materials program should

be increased in some fee categories and decreased in others to more accurately reflect current

costs incurred in completing these licensing actions. The data for the average number of

professional staff hours needed to complete new licensing actions was last updated in FY 2003

(68 FR 36714; June 18, 2003). Thus, the revised average professional staff hours in this final

fee rule reflect the changes in the NRC licensing review program that have occurred since FY

2003.

As a result of the biennial review, the licensing fees are based on the average

professional staff hours that reflect an increase in average time for new license applications for

five of the 33 materials program fee categories, a decrease in average time for eight fee

categories, and the same average time for the remaining 20 fee categories. The average time
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nearest $1,000. Applications filed on or after the effective date of the final rule would be subject

to the revised fees in this final rule.

3. Charging Fees for Licensee-Specific Activities Resulting from Most Orders

The NRC is amending §§170.21 and 170.31 to provide that part 170 fees will be

assessed for any licensee-specific activity resulting from orders issued by the Commission not

related to civil penalties or other civil sanctions. Currently, part 170 fees are not assessed for

amendments or other licensee-specific activities resulting from the requirements of Commission

orders. This is because in cases where the order proposes the imposition of a civil penalty or

other civil sanctions, the assessment of additional costs could be viewed as augmenting the

amount of the civil penalty and could discourage licensees from contesting enforcement actions.

However, in recent years, the NRC's use of orders to impose additional requirements for safety

or security reasons has increased. For example, subsequent to the September 11, 2001,

terrorist attacks, the Commission imposed security requirements on various groups of licensees

through orders. These orders resulted in the NRC's review of licensee-specific amendments

and other activities that normally would have been billable under part 170, except that they were

associated with orders.

Given the changing regulatory environment and the extent of licensee-specific activities

that are resulting from orders unrelated to civil penalties or other civil sanctions, the NRC is

revising its regulations to allow for full cost recovery of these activities under part 170 from NRC

licensees. The NRC is not changing cost recovery for the development of these orders; these

costs will continue to be recovered under part 171.
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existing policy, the NRC is notifying licensees of this change through this final rule and will not

implement it until the effective date of the final rule.

7. Administrative Amendments

The NRC is modifying the number or letter identifiers associated with fee categories

listed in §170.31, as well as make other minor administrative changes, so that the fee categories

under part 170 are consistent with those used in the 'Schedule of Materials Annual Fees and

Fees for Government Agencies Licensed by NRC' at §171.16(d). While the fee categories are,

for the most part, consistent between the fee tables at §§170.31 and 171.16(d), in some

instances they are slightly different. This change will enhance the NRC's ability to track parts

170 and 171 fees for license categories and simplify communication to licensees about

applicable fee categories. Additionally, the NRC is removing the last sentence of category 15A

of §170.31, which references that the category includes applications for export and import of

radioactive waste, because the information contained therein is stated in the previous sentence.

In summary, the NRC is amending 10 CFR part 170 to-

1. Revise the materials and reactor programs hourly rates to better reflect the full cost of

providing part 170 services;

2. Revise the licensing fees to be assessed to reflect the reactor and materials program

hourly rates and to comply with the CFOfDAct requirement that fees be reviewed biennially and

revised as necessary to reflect the cost to the agency;
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The annual fees in §§171.15 and 171.16 will be revised for FY 2005 to recover

approximately 90 percent of the NRC's FY 2005 budget authority, less the estimated amount to

be recovered through part 170 fees and the amounts appropriated from the NWF. The total

amount to be recovered through annual fees for FY 2005 is $376.2 million, compared to $389.9

million for FY 2004.

Within the eight fee classes of licensees that pay annual fees, the FY 2005 annual fees will

increase for many categories of licenses, decrease for others, and remain the same in two

instances, as compared to FY 2004 fees. The increases in annual fees range from f
approximately two percent for a master materials license to approximately 267 percent for (5A
registrations issued for device or product safety evaluations. The decreases in annual fee

range from approximately five percent for operating power reactors to approximately 53 percent/

for rare earth mills. 1

Factors affecting the changes to the annual fee amounts include: adjustments in budgeted

costs for the different classes of licenses; the reduction in the fee recovery rate from 92 percent

for FY 2004 to 90 percent for FY 2005; the estimated part 170 collections for the various classes

of licenses; the decrease in the number of licensees for certain categories of licenses; and the

$2.2 million carryover from additional collections in FY 2004 that were unanticipated at the time

the FY 2004 final rule was published (i.e., this FY 2004 carryover was used to reduce the FY

2005 fees).

Table IlIl below shows the proposed rebaselined annual fees for FY 2005 for a

representative list of categories of licenses. The FY 2004 fee is also shown for comparative

purposes.
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TABLE l1l. - REBASELINED ANNUAL FEES FOR FY 2005

Class/category of licenses FY 2004

Annual Fee

FY 2005

Annual Fee

Operating Power Reactors (including Spent Fuel

Storage/Reactor Decommissioning annual fee)

Spent Fuel Storage/Reactor Decommissioning

Test and Research Reactors (Nonpower Reactors)

High Enriched Uranium Fuel Facility

Low Enriched Uranium Fuel Facility

UF6 Conversion Facility

Conventional Mills

Transportation: Users/Fabricators

$3,283,000 $3,1 13,000

203,000 159,000

62,500 59 500

('4,573,000 5,449,000 ll)
1,533,000 1,632,000

657,000 699,000

91,300 80,900

7,400 4,300

11,900 12,800

4,600 4,100

2,500 2,500

Typical Materials Users:

Users Only

Radiographers

Well Loggers

Gauge Users (Category

3P)

Broad Scope Medical 25,000 27,300

The annual fees assessed to each class of licenses include a surcharge to recover those

NRC budgeted costs that are not directly or solely attributable to the classes of licenses, but

must be recovered from licensees to comply with the requirements of OBRA-90, as amended.

Based on the FY 2001 Energy and Water Development Appropriations Act, which amended

OBRA-90 to decrease the NRC's fee recovery amount by 2 percent per year beginning in FY

2001 until the fee recovery amount is 90 percent in FY 2005, the total surcharge costs for FY
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The FY 2005 budgeted cost, including surcharge costs, to be recovered through annual

fees assessed to the uranium recovery class is approximately $701,810. Approximately

$551,000 of this amount will assessed to DOE. The remaining $151,000 will recovered through

annual fees assessed to conventional mills, in-situ leach solution mining facilities, and 11e.(2)

mill tailings disposal facilities. The annual fees for these facilities increased from FY 2004 Y

A005 due to a slight increase in budgeted resources for this license fee class, and because the

NRC estimates that a smaller proportion of these resources will be recovered under part 170.

Consistent with the change in methodology adopted in the FY 2002 final fee rule (67 FR

42612; June 24, 2002), the total annual fee amount, less the amounts specifically budgeted for

Title I activities, is allocated equally between Title I and Title II licensees. This will result in an

annual fee being assessed to DOE to recover the costs specifically budgeted for NRC's Title I

activities plus 50 percent of the remaining annual fee amount, including the surcharge and

generic/other costs, for the uranium recovery class. The remaining 50 percent of the surcharge

and generic/other costs are assessed to the NRC Title II program licensees that are subject to

annual fees. The costs to be recovered through annual fees assessed to the uranium recovery

class are shown below.

DOE Annual Fee Amount (UMTRCA Title I and Title II general licenses):

UMTRCA Title I budgeted costs .......... ......................... $ 399,471

50 percent of generic/other uranium recovery budgeted costs ..... ......... 146,890

50 percent of uranium recovery surcharge ........ ....................... 4,280

Total Annual Fee Amount for DOE ........ ..................... 550,640

Annual Fee Amount for UMTRCA Title II Specific Licenses:

50 percent of generic/other uranium recovery budgeted costs ..... ......... 146,890
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