
June 15, 2005

Mr. David J. Modeen
Vice President and Chief Nuclear Officer
Electric Power Research Institute
3412 Hillview Avenue
Palo Alto, CA  94304-1395

SUBJECT: REQUEST FOR WITHHOLDING INFORMATION FROM PUBLIC DISCLOSURE 
(TAC NO. MC7042)

Dear Mr. Modeen:

By letter dated March 17, 2005, the Nuclear Energy Institute (NEI) submitted an affidavit dated
February 9, 2005, executed by you, requesting that the Electric Power Research Institute
(EPRI) Topical Report 1008108, "Licensing Criteria for Fuel Burnup Extension Beyond
62 GWd/tU - Industry Guide," be withheld from public disclosure pursuant to Title 10 of the
Code of Federal Regulations (10 CFR) Section 2.390.  A nonproprietary version of TR 1008108
was not provided.

The affidavit stated that the submitted information should be considered exempt from
mandatory public disclosure for the following reasons:

(i) The Topical Report has been held in confidence by EPRI, its owner.  All
those accepting copies of the Topical Report must agree to preserve the
confidentiality of Topical Report.

(ii) The Topical Report is of a type customarily held in confidence by EPRI
and there is a rational basis therefore.  The Topical Report is of a type
that EPRI considers to be trade secret and is held in confidence by EPRI
because to disclose it would prevent EPRI from licensing the Topical
Report at fees, which would allow EPRI to recover its investment.  If
consultants and other businesses providing services in the
electric/nuclear power industry were able to publicly obtain the Topical
Report, they would be able to use it commercially for profit and avoid
spending the large amount of money that EPRI was required to spend in
preparation of the Topical Report.  The rational basis that EPRI has for
classifying Topical Report as a trade secret is the Uniform Trade Secrets
Act which California adopted in 1084 and which has been adopted by
over twenty states.  The Uniform Trade Secrets Act defines a "trade
secret" as follows:

"Trade secret" means information, including a formula, pattern, compilation,
program, device, method, technique, or process, that:
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(1) Derives independent economic value, actual or potential, from not
being generally known to the public or to other persons who can
obtain economic value from its disclosure or use; and

(2) Is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.

(iii) The Topical Report will be transmitted to the NRC in confidence.

(iv) The Topical Report is not available in public sources.  EPRI developed
the Topical Report only after making a determination that the Topical
Report was not available from public sources.  It required a large
expenditure of dollars for EPRI to develop the Topical Report.  In
addition, EPRI was required to use a large amount of time of EPRI
employees.  The money spent, plus the value of EPRI’s staff time in
preparing the Topical Report, show that the Topical Report is highly
valuable to EPRI.  Finally, the Topical Report was developed only after a
long period of effort of several years.

(v) A public disclosure of the Topical Report would be highly likely to cause
substantial harm to EPRI’s competitive position and the ability of EPRI to
license the Topical Reports both domestically and internationally.  The
Topical Report can be properly acquired or duplicated by others with only
an equivalent investment of time and effort.

Section 2.390(b)(1)(ii) of 10 CFR Part 2 of the Commission’s regulations requires that each
supporting affidavit contain a full statement of the reasons on the basis of which it is claimed
that the information should be withheld from public disclosure.  The section further requires the
statement to “address with specificity” the considerations listed in 10 CFR 2.390(b)(4).

Your affidavit has been reviewed in light of the aforementioned paragraphs of the regulations. 
The Nuclear Regulatory Commission (NRC) recognizes that the intent of the EPRI topical report
is to provide a common regulatory approach to be used in the future by applicants seeking high
burnup fuel.  While EPRI has spent considerable effort documenting a logical approach to
licensing, the report is purposefully vague in allowing broad application.  No proprietary fuel
design specifications nor sensitive empirical test data is presented.  Furthermore, this document
may form the basis for NRC's regulatory approach and review scope on future submittals
seeking high burnup fuel, resulting in the NRC's modification of NUREG-0800, "Standard
Review Plan for the Review of Safety Analysis Reports for Nuclear Power Plants," Section 4.2,
"Fuel System Design," which is a publicly available document.  In addition, sections of this
report were presented in a public pre-submittal meeting on February 9, 2005 (i.e., the review
process, including the four stages of the review, as well as an example application of the review
process in the area of fuel system damage due to oxidation).  For these reasons, the NRC does
not believe that the EPRI topical report should be withheld as proprietary.

Accordingly, it is requested that you furnish specific factual information for your application
addressing the NRC's concerns set out above.  In addition to addressing the above concerns, it
is requested that you address why you did not request, as an alternative, that only certain
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portions of the document be withheld as proprietary.  It is respectfully requested that you fully
address these concerns, because the NRC will be reviewing your response to determine if the
right of the public to be fully apprised as to the basis for and effects of the proposed action
outweighs the demonstrated concern for protection of your competitive position.

In summary, we have determined that your affidavit is not in conformity with 10 CFR 2.390(b) of
the Commission’s regulations inasmuch as it fails to address the considerations of paragraph
(b)(4) with sufficient specificity to enable us to make the required determination under 10 CFR
2.390(b).  Consequently, we are unable to conclude at this time that the information referenced
in the affidavit is proprietary.

In accordance with 10 CFR 2.390(c), the information sought to be withheld will be placed in the
Commission’s Public Document Room 30 days after your receipt of this letter unless you either
seek to withdraw the information requested to be withheld or provide the NRC with an amended
affidavit meeting the requirements of 10 CFR 2.390(b).  If you request that the information be
withdrawn, your request will be considered in light of applicable statutes and regulations and a
determination made whether the documents will be withheld from public disclosure and returned
to you.

If you have any questions regarding this matter, I may be reached at 301-415-1326.

Sincerely,

/RA/
Thomas W. Alexion, Project Manager, Section 1
Project Directorate IV
Division of Licensing Project Management
Office of Nuclear Reactor Regulation

Project No. 669

cc:  See next page
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