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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION
"In the Matter of - f')_: T .
' )% DOCKET NO. 50-171-CP
rPHILADELPHIA ELECTRIC COMPANY ')‘i‘{ o i%é L
| R 2y
| - Co e
M‘EZMORANDUM AND ORDLR - (‘E“PM’ L)

An 1n1tia1 decision dlrecting the 1ssuance of a prov1siona1

“lhfconstruction permit for a 115 megawatt (thermal) high temperature |

gas. cooled nuclear reactor was issued by the Hearing Examiner on

~q_,‘!"

iFebruary 2 1962 No petition fof?rev1ew having been filed by any

N party, the initial dec1310n would become final on March 5 1962 in :

‘7

'”Ethe absence of rev1ew by the Commission on. its own motion. lO_CFR‘

Section 2 751

The applicant has moved that the CommLSSion waive the waitlng

e - P, —— e

_gperiod follow1ng the 1nitial dec131on and direct that the initial

"-decision immediately constitute the;final action of the Comm1551on.pp-

,The regulatory staff has suggested that follow1ng the precedent of

.'gGeneral Electric Co. (Vallecitos Supplemental Superheat Reactor),‘

'5fDocket No. 50 183, order of August 85-1961 the Comm1581on order that

Brn



a constructron permrt issue 1mmed1ately but reserve 1ts rlght to
'direct that the record be cextlfied to 1t for final dec1sion.._Je¢'

.‘ggrant the motlon to the extent recommended by the staff but we add

'Hia comment: concernlng certaln observatlons in the 1n1t1a1 dec1sion.

| On our rev1ew of the 1n1tlal dec151on we note that the Hearing

."Examlner has adopted the proposed flndlngs of fact and concluSLOns

“Tfof law submltted Jointly by the appllcant and the regulatory staff

;He has found that "the ev1denceyen3gross and 1n deta11 supports"'i
et Tt \- P S :
1‘:certain oplnions of the staff and the conc1u51on that a reactor
of the general type proposed can be constructed and operated at

'”~fithe 51te without creatlng undue risk to the publlc health and

".safety. But he has sald in. a footnote that the ultlmate

"*Tconclus1on does not rest on a technically based Judgment that the

Ay e

':'facts and opinlons stated by the expert w1tnesses are scient1fica11Y.h'

":true and correct and that instead the “1ega1 Judgment" is that _f”

’-ii the record "contains substant1a1 ev1dence, including facts and‘ :
ﬂj:~opinions declared by sk111ed experts, to warrant the stated
thdaffirmatlve flndings upon thefissues”“ We are confldent on

o readlng the entlre 1n1t1a1 dec131on that the Hearlng Examlner

did not intend to apply the "substantlal ev1dence“ rule and thus
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uto.substltute for the requlred adjudlcatlon tne uery lrmlted
'rassessment of the ev1dence approprlate to the Jud1c1a1 rev1ew 3
}T%of a f1na1 dec151on of an admlnlstratlve agency.i ' o

| WHEREFORE upon cons1derat10n of the appllcant s motlon, and ;;
faln.vdew of the walver of the rlght to flle petltlons for‘rev1ew ‘
bey the appllcant and the regulatory staff 1t is hereby ORDERED that54A”
. (1) The 1n1t1a1 dec131on dated February 2 1962, shall L

1Eﬁbe 1mmed1ate1y effectlve ap,p,

the date of thlS order.Lu.Tﬂ =
- iﬁ;f?ngiThe Director, D1v1sion of L;cenSLng and Regulation 1s

:gdirected and is so authorlzed as of the date of this f;?f”t

'7;:forder, to lssue to the appllcant a constructlon permit

s‘jin the form attached to the:1n1t1a1 dec151on.;:?“fh‘: t?i];“:;“\‘A

T‘f(3)§Pursuant to Section 2 751 of the Comm1531on s Rules of

;d]igPractice the Comm15310n ‘may, n its own motlon, direct'fi};\;ﬁ-“

ﬁf;fjthat the record be certlfiedrto-it for final decisxon

"’E'ji.:i'_prior to March 5 1962 o

T};ﬁ(é){ln the absence of any further Commisaion order pursuant:;;f.xi&;,

C o the foregolng:_the iniitial decision dated FebruaryEZ'fffi;f'i?i

1'3?1962 shall become the final'decision of the Commlssionlffy'”
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' _on March 5, 1962.

' UNITED STATES ATOMIC ENERGY COMMISSION

L "z.}‘Secretary

ifé@' February 21, 1962,3”3 S

L I\.. Olson Cormm.ss:.oner

L‘eland J Qiaworth Comm:.ssn.oner PR
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MEMORANDUM 'AND .ORDER . * 7431%nqg

An 1nitia1 dec131on dlrecting the 1ssuance of a prov131ona1

}construction permit for a 115-megawatt (thermal) hlgh temperature

. gas cooled nuclear reactor was issued by the Hearlng Examiner on .

"February 2, 1962 No petltlon for review hav1ng been filed by any

party, the 1nitia1 dec131on would become flnal on March 5, 1962 in

the absence of review by the Commission on its own motlon 10 CFRJQ

' Section 2. 751

Pl

The applicant'has.moved that the Commission waive the waltiné
period'following the initial decision and.direct that'the'initial

dec151on.1mmed1ately constltute the flnal action of the Comm1881on

-The regulatory staff has suggested that follow1ng the precedent of

'General Electric Co..(Val1e01tos Supplemental Superheat.Reactor)?r

Docket No. 50-183, order of'Augusth, 1961, the Commission .order that
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a constructlon permit 1ssue immediately but ,reserve 1ts right to

.

.direct that the record be certified to it for final decision.fﬁwe.
;grant the motlon to the extent recommended by the staff but ‘we add

ﬂa comment concernlng certain observations in the inltial decision.'

On our rev1ev of the lnltlal dec151on we note that the Hearing

eExaminer has adopted the proposed findings of fact and conclusions
of 1aw submitted j01nt1y by the applicant and the regulatory staff.

'He has found that ‘the ev1dence in. .gross and in deta11 supports" :

-3

jcertain opinions of the staff and-the conc1u81on that a reactor -

of the general type proposed can be’ constructed and operated at

,:the 51te without creating undue risk to the public health and

safety. vBut he has’ said in a footnote, that the-ultimate

concIUSion does not rest on a. technically based Judgment that the

\

- facts ‘and opinions-stated bywthe expert w1tnesses are sclentifically_

- true and correct, and-that~instead the "1ega1 judgment“'is that-

the record "contains substantial ev1dence including facts and

_opinions declared by skilled experts to warrant the stated

affirmative findings:upon:the'issues”. We are confident on

~reading the entire initial decision that the Hearingvﬁxaminer

did not intend to appiy.the ""substantial evidence" rule and thus
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'-';to substltute for the requlred adJudlcatlon the very 11m1ted

'jassessment of the ev1dence approprlate to the Jud1c1a1 rev1ew

EERE N
.

*of a flnal dec1810n of an admlnlstratlve agency.'i‘f
WHEREFORE upon cons1deration of the appllcant s motlon,_and o

1n view of the walver of. the rlght to flle petltlons for revxew

.[by the appllcant and the regulatory staff 1t is hereby ORDERED that'

LN

_(1) The 1n1t1a1 declsion dated February 2 1962, shall
' :be 1mmed1ate1y effectlve as to the date of thls order;
'KQ)‘The Director, D1v1sion of“Llcen31ng and Regulation is a
..{h directed and is so authorlzed as of the date of this -
‘::‘:order, to issue to the appllcant a constructlon permit |
-1n the form attached to the 1n1t1a1 decision..: |
y"'t3){Pursuant to Sectlon 2. 751 of the . Comm1551on s Rules of
'Practice, the Comm1ss1on.may, on its own motlon, direct
fthat ‘the record be certified to it for final dec131on |
‘"5prior to March 5 1962
.2(4)'In the absence of any further Commiseion order pursuant
- to the foreg01ng, the initial decision dated February 2,

'f1962,.shallibeccme_th¢~fina1:decision~0f the.Commlssion )




m";‘bhruagch 5,'1962.&

. 1UNI’;‘ED, STATES:' ATOMIC ENERGY COMM]&_SS;[ON P

‘-*.’Glenn T. Seaborg, Chairmzf] -

{
L

John S. Graham, Comm1881oner

_Womh

Robert E. leson, Commlssioner' ‘

. L."K. Olson, Commissioner.

~ Leland J. \Haworth, Commissioner

Secretary

Dated February a1, 1962 ‘



