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UNITED: STATES OF AMERICA

ATOMIC ENERGY COMMISSION

In the Matter of )
) DOCKET NO. 50-171-CP

PHILADELPHIA ELECTRIC COMPANY )

MEMORANDUM AND ORDER w

An initial decision,directing -the issuance of a provisional

construction permit for a 115 megawatt (thermal) high temperature

gas cooled nuclear reactor was issued by the Hearing Examiner on-

Febfuary 2,1962. No petition for review having been-filed by any

party,:the initial decision would become finnl on March 5, 1962, in

-theabsence of review by the Commission on.its own motion. 10 CFR
-. :i w by th -or .- -io : -. .: : .,:

Secti6n 2.751.-

The applicant has moved that the.:Commission waive'the'waiting

period following the initial decision and .direct that the initial-,

decision.immediately constitute the-final action of the Commission.

The reguIatory`staff hfas suggested -that, following the-precedent of.

General Electric Co (Vallecitos Su-pplemental Superheat Reactor),

Docket No. 50-183, order"of LAugust 8 1961, the Commission order that
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a constructions permit'issue' itime'diately but reserve its-'right to
direct that.the record be certified to itforfinal decision. We.
~grant the motion to the extent -recommended by. the' staff, -but we add'
a comment concerning certain observa'tions in the iniitial.:dec'ision.,

On our-review of the initial :decision w~e note tha t th& ernt .the proposdd-findings of fact and conclusions

lic and the regulator s.taff..
Hfnd that cotheevidencetin gross and in detail -so pprtst

certinopinionsl of th saf and, the cocusion that a reaco
ofitet general type propos c be tonstructed fand peratedt'.

.';g t the s withouticreating undue 'riskto thn e public health and
safety But he has said, in a footnote- that the ultimatel:;.o.clnsion does not rest on a technicaillyo ae tjudgmetthatHearing
factjsiand opiindttdb h xet'insesraescetifically

. hEx rnerdha adontainds'. tatia posev';idnce ndings f££at acts aondlson

: 'opfto lawla rthed~byiskll b eperts,, itowrant the aregsato t
affireative fidig upe thde isses.g W are confdentl so
r.- erading nion8 thesntir inital aindthe c 'at theEaieator 

'did no, n d t a the.. stat e nc rul an thu

..',£thed' orrnecatyp-propose cad',te'onsteualej andgoperated 'stat.

..-. 
ex e, s ,, :; .'' affh~irmtie, ffin ceainsupngth Issuesr''s.-to the p ofid ealth and -

.- d ' nsafty'-But-en hoas'said ine asustan'tilevthatnte 
,ult~ate't-h. :
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.to -substitute 'for the-required. adjudication' the v-ery lififted
assessment of the evidence, appropriate-.to th~e judicial review 

-*fafina dcision -of an adftvinistra'tive: agency.

HEFRup'on, cons idera~tion "of'-.the applic'an't's -motion, and .
-in 'view of thewaivr o f 'the righ tot file ptitio~ns .for -review.
bythe'applicatan'h reuaory .staff it 'is 'hereby ORDERED tha't:(1) 'The -initial1 'decisioqndat Yederuary 2,162, shall

*be immediately ef fective -as, to. the date of this order.'.'.-,

Dietr ivision of Lic.6ensing ad: Regltni
directed, and is so. authorized as.o h at fti
oreto issue to -the alcataontruction pe~rmit,,-

in 'the'-formn attac'hed to the "Initial deiso.:
(3) Pursuan't to Seto .51 ft'h'e Corrumissions' Rulso

? ractice, the Commi~ssion.mj ma..'on it*own moti31on-,,:direct
ta'the 'record becriidt tfr final ~decision

prior ,to. March:5,'9 6 2.

(4),In -the '~absenhce ,o'f any.1urther" Ccnrission` order:-pursuant'
to hefroing .the -initial diei'slon dtdFbuy2

192 hl eoetefinal fdeision .of the: Comm iss ion
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on March 5,p1962

UNITED STATES ATOMIC ENERGY CONMISSION...'

Glenn T. Seabb'. him

.John- S. Graham,.:Commissioner

L% K.. Ol'son,. 
Commissioner:.
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UNITED STATES OF AMERICA.

ATOMIC ENERGY COMMISSION

In the Matter of )
) DOCKET NO. 50-171-CP. -

PHILADELPHIA ELECTRIC COMPANY ) '

MEMORANDUM AND-ORDER

* An initial decision directing the issuance of a provisional

construction permit for.a 115-megawatt (thermal) high temperature
P . .

gas cooled nuclear reactor was.issued by the Hearing Examiner on

February 2, 1962. No petition for review having been filed by any

party,.the initial decision would become final on March 5, 1962, in

.the absence of review by the Commission on its own motion. 10 CFR.:

Section 2.751.

The applicant has moved that the Commission waive the waiting
( \....

period following the initial decision and direct that the'initial

decision.immediately constitute the final action of the Commission.

-The regulatory staff has suggested that,.following the precedent of.

General Electric Co. (Vallecitos Supplemental Superheat'Reactor),

Docket No. 50-183, order of August 8, 1961, the Commission-order that

-I .' .. .'. ". . . .. 2-1.0
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a construction permit issue'innmediately.but reserve its right to
.. .. . . ..- ...

direct that the record be certified.to it for-final decision.' We.

..grant the motion to the extent'recommended by the staff ,but.we add''

.a comment.concerning certain observations in 'the -initial'-decision.

.On our review of-the initial decision we note that.,th&,Hearing

r Examiner has.adopted.the proposed findings of fact and conclusions

.of law 'submitted jointly by the applicant and the.regulatory staff..

He-has found that "1the'evidence in gross and in detail supports"

certain opinions of.the staff and the'conclusion that a reactor

.of the general type proposed can be-Constructed and operated at

. the site without creating undue risk to the public health.and

safety. But he has said, in a footnote, that the-ultimate

-I conclusion does not-rest on a technically based judgment that the

facts and opinions stated by the expert witnesses are scientifically

true and correct, and that instead the "legal judgment" is that

the record "contains substantial evidence, including facts and

opinions declared by skilled experts, to warrant the stated

affirmative findings' upon.the issues". We are confident on

reading the entire initial decision that the Hearing Examiner

did not intend to apply the "substantial evidence" rule and'thus



.to substitute .for :the required adjudication the very limited. :..'

assessment of ..the evidence appropriate .to the judicial review

of a final',decision of an administrative -agency.

WHEREFORE, upon consideration of the applicant's motion, and

in view. of the waiver of. the right to file. petitions for review

--y the:applicant and the regulatory staff, it is hereby ORDERED that:

* (1) The initial'decisioi daated 'February.2, 1962, shall'

.be.. immediately effective as to the date of this order.

(2) The Director, Division of.licensing and'Regulation is

directed, and is so authorized as of the date of this

order, to issue to-the applicant a construction permit-

in the form'attached to the initial decision..

* (3):Pursuant to Section 2.751 of the Comimission's Rules of

Practice, the Commission may, on its own motion,.direct

'that the record.be certified'to it for final'decision.

'prior to.March 5, '1962'.

.(4) In the absence of any further Commission order pursuant -

to the foregoing, the initial decision dated Febru'ary 2,

1962,: shall become the final decision of the Commission
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March 5, 1962.

UNITED. STATES ATOMIC ENERGY COMMISSION.

'Glenn T. Seabbrg, Chairmy -

1.
John S. Graham, Commissioner

* /R I - -kl /'
*Robert.E. Wilson, Commissioner

T TP .__..

. .

* J.J ±'.. V.LZ)ULL3 %jU LL Z5LJZb.LUL&=.L

Leland FJolaworth, Commissioner

w~oof~od B.f~c~bol
.6/^ Scretary

Dated:. 'February .21, .1962

l


