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INTERVENORS’ REPLY IN SUPPORT OF
MOTION TO AMEND CONTENTION 3.1

Intervenors Environmental Law and Policy Center, Blue Ridge Environmental
Defense League, Nuclear Energy Information Service, Nuclear Information and
. Resource Service, and Public Citizen hereby reply to the Answers of Exelon Generation

(“Exelon”) and the Nuclear Regulatory Commission Staff (“NRC Staff”) to the

Intervenor’s Motion to Amend Contention 3.1 (“Motion”). As Intervenors explained in -
their Motion, Exelon and the NRC Staff, in their additional filings since the admission of
.Contcntion 3.1, continue to improperly reject better, lower-cost, safer and environmentally
preferable clean energy alternatives to new nuclear powef. Intervenors seek to amend
Contention 3.1 in order to challenge the fundame'ntal flaws in those additional filings and ensure
that the “rigorous exploration and objective evaluation of alternatives” required by the National
_Environmental Policy Act (“NEPA”) occurs. 40 C.F.R. 1502.‘14(a).

. The rejection of clean energy altérr;atives by Exelon and the NRC S'taff is based oﬁ
discussions that are “inadéquéte, biaséd, inaccurate, and based updn ou‘t-of-daté information.”
(Biewald Affidavit, § IV). First, Exelon and 'the NRC Staff have overstated the impacts of clean
energy altemativés and understated the impacts of nucléar power. Second, Exelon’s cost

estimates for nuclear power are inconsistent with strong evidence that nuclear power is not
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economical and is more costly than clean energy alternatives. 'Third, Exelon’s and the NRC
Staff’s purported consideration of a combination of alternatives is wholly insufficient as it fails
to recognize the real and beneficial role for wind power.

The Answers filed by Exelon and the ‘NRC Staff ignore the evidence in the record and

Intervenors’ expert testimony, and fail to overcome the genuine disputes of material fact

regarding the rejection of clean energy alt'ematives‘. Exelon asserts that the Intervenors have
failed to contradict the specifics of its discussion of the comparative impacts of nuclear power
and clean energy alternatives. The Intervenors’ fundamental point, however, is that Exelon’s and
the NRC Staff’s own discussions show that clean energy alternatives would have fewer impacts
than nuclear power. In addition, Intervenors plainly did challenge éxclon’s portrayal of the
impacts of wind, nétural gas, and nuclear, espeéially with regards to land use and othc.f issues.

As for costs, Exelon claims primarily that one of the studies rélied on by Intervenors sets
forth assum.ptions and a cost estimate for nuclear power that is consistent with Exelon’s own
estimate. In reality, the studies submitted by Intervenors demonstrate that nuclear power is not
likely to be economical, and include only one “optimistic” scenario involving “significant” and
“unproven” cost reductions that is “consistent” with Exelon’s maximum cost estimate.

With regards to a combination of alternatives, Exelon now claims fhat any combination
of alternatives involving wind and solar power is. “absurd” (Exelon Answer at 33) because those -

alternatives contribute nothing to the creation of baseload power. This response plainly does not

_justify Exelon’s decision to ignore the beneficial contributions that wind and solar power can

make to such a combination. The NR'C"Staff; meanwhile, asserts that any c.ombination' of
alternatives would not be environmentally preferable because of the impacts of natural gas

generation. Yet, Exelon’s and the NRC Staff’s own discussions show that natural gas would



have fewer impacts than new nuclear power, especially as part of a combination of alternatives

that involves a greater amount of wind power.!

I. THE DRAFT EIS AND EXELON FILINGS IMPROPERLY CONCLUDE THAT
CLEAN ENERGY ALTERNATIVES' ARE NOT ENVIRONMENTALLY
PREFERABLE TO NEW NUCLEAR POWER.

As Intervenors explained in their'Motion (pp. 10-14), Exelon and the NRC Staff have
incorrectly concluded that clean energy alternatives are not environmentally preferable to new-
nuclear power. In fact, the evide'nce provided in Exclon’s own filings and the Draft EIS
contradicts .E_xelon’s and th¢ NRC Staft’s claim that clean energy alternatives are not A

" environmentally preferable to new nuclez;r power. (Motion at ]1-12). In addition, Bbth Exelon
and the NRC Staff overstate the impacts of cleén energy alternatives and/or understate the
impacts of nuclear power. (Motion at 12-14).

In response, Exelon and the NRC Staff assert that the Intervenors failed to demonstrate
any genuine dis;;ute regarding the comparative environmental impact§ of clean energy
alternatives and nuclear power. The bulk of Exelon’s argument focuses on a claim that none of
the data that Intervenors presented regarding the  environmental impacts of the various

alternatives actually contradicts the information presented by Exelon in its filings. (Exelon

! Exelon also contends that the Intervenors’ have failed to demonstrate compliance with the standards for late-filed
contentions set forth in 10 C.F.R. 2.309(c). The Panel, however, has already concluded that the Intervenors’ .
Motion would not be considered untimely so long as it was filed by April 22, 2005. Panel Memorandum, April 6,
2005, at 3. Therefore, as the NRC Staff’ acknowledge (Staff Answer at 3, n. 4), while the Panel noted that
Intervenors would have to satisfy the general admissibility standards of 10 C.F.R. 2.309(f), any Motion to amend .
would have to demonstrate compliance with 10 C.F.R. 2.309(c) only if it was filed after the April 22 “safe harbor”
expired. In addition, even if Intervenor’s Motion were considered untimely, the late-filed contention standards of 10
C.F.R. 2.309(c) are clearly met here as the amended Contention 3.1 is designed to address the substance of the new
data and conclusions presented in the Draft EIS and by Exelon since the admission of Contention 3.1. In re
Sacramento Municipal Utility Dist., 37 N.R.C. 355, at *16-*17 (1993) (“a showing that the staff’s environmental
review documents significantly differ from the applicant’s environmental report [is] ordinarily sufficient to show
good cause for lateness.”). :



Answer at 21-27). According.to Exelon, therefore, its coricltisions regarding environmental
impacts remain uncontested.

This response fails for two reasons. First, Iﬁtervenors have demonstrated genuine
disputes regarding t}.xe impacts of clean cnergy altemat.ivcs and nuclear power. (Motion at 10-14;
Bicwald Affidavit § III). Fo.r example, with regards to the land use imr;acts of wind power,
Intervenors have show;n' that wind would use only approximately 0.35 acres/MWe, rather than
the 0.43 to 0.73 acressMWe claimed by Exelon. .(Biewald Affidavit at § 1II.G). More
significantly, Exelon’s simple acreage comparison ignores the fundamentally gfcatcr impact that
nuclear power has on the land that is usqd. In particular, the impacts to land of the mining and
enrichment of urénium, construction and operation of a nuclear power plant, and storage of waste
for thousands of years is plaiﬁly much greater in both intensity and dt_lration than the placement
of a. wind turbine thét is fully compatible with surr'ou.rlding land uses. (Id.) Thereforé,
Intervenors have demonstrated a genuine dispute regarding Exelon’s claim that the land use
impacts of .'wind power are l'ikely to be greater than those of nuclear power.

Second, Exelon’s response misses the point that even accepting Exelon’s own discussions
of impacts, it is clear that clean'energy alternatives are environmentally preferable to huclcar
" power. As Intervenors explained (Mofion at 11-12), Exclon’s own filings demonstrate that
nuclear power would impact at least 10 resource areas, including human health, waste
management, and accident impacts, while wind power wouid impact only four resources areas,
and natural gas would not have hun.mn health‘or accident impacts. It is plainly Arbitrary and
capricious to assume that an encrgy source that presents hurﬁan health, accident, and eight other

impacts is environmentally preferable to alternatives that would impact far fewer resources.



Exelon attempts t'o counter this point with the facially illogical claim that there is “no
material difference between ‘no impacts’ and SMALL impacts.” (Id. at 21). Under .Ex;alon’s
theory,'wind and naturz;l gas are not environmentally preferable to nuclear power because the
impacts of each of those energy sour'ces‘ on all relevant resources can be categorized as SMALL.
This approach does not- withstand scrutiny as it is simply not defensible to claim that the impacts
of wind or natural gas and nuclear power on a panicular resource are the same when wind or
natural gas would have no impact on that resource and nuclear would have some impact.

The NRC Staff similarly responds that Intervenors have confused the number of im[;acts
‘that each energy source has with the signiﬁéance of those impacts. (NRC Staff Answer at 13).
As Intervenors have demonstrated, and Exelon’s filings and the D'raft EIS largely support,
however, for any resource that wind or natural gaé does impact, the impact would be SMALL,
just as the impacts of nuclear power on various resources are gll purportedly SMALL. - (Motion
at 11-12) Theréfore, the Staff’s response fails as there is no distinction in the significance of the
imp%lcts for the resourcés that wind and/or naturz;] "gas actually does impact. Instead, the
distinctidn shownAin the record is that nuclear power impacts more resources thém \\}ind or
natural gas alternatives.

Finally, Exelon asserts that Intervenors’ cimllenges to various discussions of the impacts
of natural gas and nuclear power are f;oréclosed because such lchallcnges either_should have been
raised earlier or répreseﬁt an impgrmissi_ble challenge to NRC rcguiations. (Exelon Answer at 7-
9, 11-13, 26-27). In fact, Intervenors. are entitled to dispute the_information regarding the
impacts of natural gas and nuclear power io the extent that it is being used now to .reject cl'ean.
energy alternatives because otherwise iherg is no way to ensure that the objective evaluation of

alternatives required by NEPA is occurring. In addition, Intervenors’ challenges to the



discussion of the impacts of the uranium -fuel cycle and spent fuel transportation cannot be
considered an improper attack on agency regulations because those regulations specifically note
that tables S-3 and S-4 are simply a “basis for evaluating” such impacts and.“may be
supplemented.” 10 C.F.R. § 51.51. Finally, as noted above, even accepting Exelon’s and the
NRC "Staff’s own discussion of impacts, it is- clcar that .c]can cnergy alternatives are
qnvironmentally preferable to nuclear .power.

II. EXELON’S ASSERTION THAT NUCLEAR POWER 1S LESS CONSTLY THAN
CLEAN ENERGY ALTERNATIVES IS ERRONEOUS.

As Intervenors explained in their Motion (pp. 14-17), Exelon’s rcjectioﬁ of clean energy
a]temati.vcs is also arbitrary z;nd capricious  because it is based on. the incorrect .asscrtion that
n‘uclear power is less qostly than wind and natural gas. In fact, the record demonstrates that new
nuclear power would not be economical, and Exelon’s cost estimatcs-are based on overly
optimistic aséump.tions that are not supported by the evidence. (/d.; Biewald Affidavit § IV.B).

In response, Exelon first asserts that thére is no genuine dispute of material fact on this
issue because one of the studies cited by Intervenors, The Future of Nuclear Power, is |
purp'ortedly consistent with Exelon’s cost estimate. (Exelon Answer at 29-31) In particular,
" Exelon notes that the Future of Nuclear Power identifies an “optim.istic;’ cost estimate of 5.5
~ cents per kWh, which is the saﬁlg figure that Exelon cites for the upper-bounding value for its
much lower estimate. |

Exelon’s attempt to equate its cbnservative maximum cosf estimate with -the optimistic
estimate in the Future of Nuclear Power 1:gnores the analysis in that study and other evidence in
tﬁe record. In its filings, Exelon estimates thpt new nuclear power will cost between 3.1 and 4.6

cents per kWh, and provides the 5.5 cents figure (which is the cut-off above which nuclear power



would not be economical) only as a conservat.ive upper-bounding estimate. (Exelon Statement o.f
Facts 1.D). These estimates are directly cohtradicted by the U.S..DOE’S 2005 Annual Energy
Outlook (“AEO”), which states that “new [nuclear] plants are not expected to be economical,”
and which Exelon fails to address. Similarly, the Future of Nuclear .Power study sets fo_rth a
base estimated cost of 6.7 cents per kWh (f’uture of Nuclear Power at 39-40), which Exclon
itself acknowledges is not economical. (EXe]on Affidavit at 55. The 5.5 cent figure in the Future
of Nzlcléar Pomt;er study is identified only as pa.rt of an “optimistic” scenario that assumes that
“significant” and “unproven” cost improvements take place in the future. A(Future of Nuclear
Power at 41). Certainly, a claim that nucle.a'r power will cost between 3.1 and 4.6 cents per kWh
with a maximum of 5.5 cents is not consistent with a cost estimate that shows that nuclear power
will cost a not economical 6.7 cents per kWh and may be reduced to a barely economical 5.5
cents per kWh only if “significant” and “unproven” improvements take place.

Exelon also contends that Intewenom have not challenged thé assumptions upon which
its estimatés of nuclear power costs are based, most notably the assumed capital c(;sts of $1,200
to $1,500 per kWe. (Exelon Answer at 30). In fact, Intervenors demonstrated that such
optimistic cost assumptions are not realistic givgn the capital costs of recently built piants and
the greater than 200% cost overruns exéerienced in the construction of 75 existing plz.mts in .the
U.S. (Motion at 16; Biewald Affidavit .at § IV.B and Ex. 3). In addition, the Future of Nuclear
Power study assumes a capltal cost of $2,000 per kWe based on mformatlon provided by the
Energy Informatlon Administration, estimates from other countries, and costs for recent nuclear
plant construction abroad. '. (Future of Nuclear Power, at 39-40). That study notes that capital
costs estimates would actually be. “much. highef" if recent construction cost data for U.S. plants

completed in the lafc 1980s and early 1990s were considered, and that a reduction to even $1,500



per kWe in capital costs could oceur only if there are “sig.niﬁcant” and “unproven” cost
ir.nprovements in the future. (Future of Nuclear Powc.r, at 39-41). Plainly, Exelon’s $1,200 to
$1 ,500 per kWe capital cost assumptions are not supported by the record.

Perhaps realiziﬁg that the cvidence shows thz;t nuclear power is not likely to be
economical, Exelon and the NRC Staff asserts that cost is not mateﬁal to this proceeding because
clean energy alternatives are not cn\'ironméﬁtally.p'rcferab]c and do not serve the purpose of the
project. (Exelon Answer at 27; NRC Staff Answer at 11-12). In fact, as demonstrated in the
Motion‘(pp. 10-14) and in Section I above, clean encrgy alternatives are cnvironmenfally
preferable to new nuclear power. In addition, as explained in the Motion (pp- 17-20) and Section
III ‘below, clean energy alternatives in combination can serve Exelon’s stated purpose of
producing baseload power. In addition, the NRC regulations call for a weighing of the
cnvironn’lcnta'l and economic benefits and costs in a proceeding such as this. 10 CF.R
5i.105(a)(3). Therefore, the fact that new n_uclear power is not economical and is more cos'tly
than clean energy alternatives is relevant to the consideration of alternatives in this proceeding

. and Intervenors have demonstrated a genuine dispute of material fact on this issue.

1II. THE DRAFT EIS AND EXELON FILINGS FAIL TO OBJECTIVELY -
EVALUATE COMBINATIONS OF CLEAN ENERGY ALTERNATIVES.

. Intervenors also demonstrated in their Motion t_hat the additional Exelon and NRC Staff
discussions of alternatives failed to obje;ctively evaluate clean energy ' altcmativés in
combination. In particular, Exelon and the NRC Staff both erroneously concluded that any
combination of clean energy alternatives {Yould not be environmentally preferable to new nuclear
power (Motion at 17-18), and Exelon a]sé -arbitrarily concluded that such combination would be

more costly. (Id. at 18). In addition, both Exelon and the NRC Staff improperly biased their



discussions aéainst cléan energy alternatives by failing to assign a large enough role in such
combination alterﬁativcs to wind power. (Id. at 19-20). |

In a response that suggests that Exelon ims not engaged in a serious or objectivé analysis
of combinations of clean energy alternatives, Exelon states that any alternative involving wind or
solar power is “absﬁrd.” (Exelon Answer at 33). In paniéular; becau;s.e wind and solar power
purportedly do not create baseload power, Exelon asserts that they cannbt contribute
meaningfully to a combination of alternatives. (/d. at 17-18, 31-33). Therefore, Exelon
‘contiriues to maintain that any combination of alternatives must involve a natural gas facility that
is equivalent to the proposed Clinton 2 nuclear plant, and that such facility would simpiy reduce
Aop_erations when the wind was blowing. (/d.)

Exelon’s response, -however, does not actually address any of the expert opinion
submitted by Intervenors. As Intervenors have shown, wind power plays a beneficial and
quantifiable role in the power system because it can be relied on to produce approximately 35%
of its rated capacity, i.e. it has a capacity value of 35%. (Biewald Affidavit at § IV.C). Exelon
entirely discounts this fact, claiming thét such pbwer cannot be relied on or sold on the power
market. (Exelon Answer at 32). This response, howcvc.r, is 'simply untrue, as numerous
cémpanies, including Exelon subsidi.arie‘s, buy énd sell wind pbwer on the mérket all the time.
Major system operators also recognize that w'in.d provides capacity value, as they assign a
capacity credit to wind sources. (Biewald Afﬁdavit_ at § IV.C).” Exe]on has simply provided no
reason to ignore such capacity vaiue that is well-recognized in today’s power markets.

In addition, even assuming that Exelon is correct in contending that wind pbwer would
have to be backed up with natu'ral gas .capacity equivalent to tﬁe proposed Clinton 2 facility,

Exelon has not explained why wind power (with its 35% capacity value) should not be viewed as



supplementing such capacity. Intervenors have demonstrated that if wind is not viewed as
substituting for some of the natural gaé capacity needed to replace the power that would be
produced by the Clinton 2 plant, it should be.viewed as supplementing any such natural gas
capacity in a combir}aiion that would actually produce more power at lower cost pér kWh t.han
the Clinton 2 plant. (Biewald Affidavit at § IV.C). Execlon provides no explanation for why |
Intervenors’ argument is incorrect and, instead simply labels the entire analysis “absurd.”
(Exelon Answer at 33-34). It goes without saying that that is no respoﬁse at all.

. The NRC Staff continuc.s to maintain that any combination of alternatives would not be
environmentally preferable to nuclear power due to the impacts of natural gas generation. But,
as Intervenors have explained, a combination involving natural gas generation w;)uld have less
impacts than nuclear, especially if the amount of wind power involved is increased to well over
the 60MW included in the Draft EIS discus.sion. '(Biéwald A_fﬁd;wit at § 111.B; Motion at 20). In
response, the NRC Staff contends that the amount of wind power involvcd would not reduce the

. environmental impact of a combination of alternatives. (NRC Staff Answer-at 14). As Exelon
itself acknowledges, however, because wind power produces no air quality impacts, increasing
the wind component would reduce the air quality impacts of the natural gas component of any
combination. (RAI Response at 17; Biewald Affidavit at § IILB). In addition, the NRC Staff
contends that Intervenors have confused the number of impacts that natural gas wouid have with
the significance of those. impacts in concluding that a combination of alternatives is
environmentally preferable. (NRC Staff Answer at 13). As explained in éection I above,
however, all of the impacts of natural gas ;dre.small (especially when the wind component of the
combination is increased), so the fact that natural gas *impa.cts less resources than nuc;lear power

demonstrates that such a combination would be environmentally preferable.
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CONCLUSION

Exelon and the NRC Staff have failed toA demonstrate that there is a lack of genuine
dispute of material facts regarding the analysis of clean energy alternatives in this proceeding. In
particular, the record is plain that, contrary to the claims of Exelon and the NRC Staff, clean
energy alternatives are cnvironmcqta]ly'p‘refcrable to ncw nuclear power. In addition, the
‘evidence shows that nuclear power is not likely to be cconomical, contrary to Exelon’s claim that
ﬁuclcar is the cheapest form of power. Fina]fy, both Exelon and the NRC Staff have biased their
consideration of combinations of clean energy alternatives by failing to recognize the capacity,
reliability, and environmental contributions of wind power to such combinations. Therefore, thé
Panel should grant Ihtcrvcnor's’ Motion to Amend Contention 3.1 and allow Intervenors to make
the case in favor of better, lower-cost, safer and enviromncﬁtally prefcrablé clean energy

alternatives to the new nuclear power that Exelon is proposing.

Dated: May 20, 2005

Respectfully Submitted,
Attorney on Behalf of Petitiox{er , Attorneys on Behalf of Petitioner
Blue Ridge Environmental Defense League ~  Environmental Law and Policy Center
Diane Curran . - Howard A. Learner
Harmon, Curran, Spiclberg & Eisenberger LLP Shannon Fisk .
1726 M Street NW, Suite 600 35 East Wacker Drive, Suite 1300
Washington D.C. 20036 , Chicago, IL 60601 -

dcurran@harmoncurran.i:om ' ' (312) 673-6500
' . ~ hleamer@elpc.org and sfisk@elpc.org
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