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SYSTEM ENERGY RESOURCES, INC. BRIEFIN RESPONSE TO
COMMISSION MEMORANDUM AND ORDER (CLI1-05-09)

L INTRODUCTION

On January 16, 2004, the Nuclear Regulatory Commission (“NRC”) published a Notice
of Hearing in the System Energy Resources, Inc. (“SERI”) Early Site Permit (“ESP”)
proceeding! In that Notice, the Commission echoed the mandatory hearing requiremenfs of |
10 C.F.R. § 2.104 for safety and environmental issues in both contested and uncontested
hearings. In particular, with respect to uncontested proceedings, such as this, the Commission
stated:2 |

If the hearing is not a contested proceeding . . ., the presiding
officer will determine: whether the application and the record of
the proceeding contain sufficient information, and the review of the
application by the Commission’s staff has been adequate to
support a negative finding on Safety Issue 1 [], and an affirmative
finding on Safety Issue 2 [], as proposed to be made by the
Director, Office of Nuclear Reactor Regulation; and whether the
review conducted by the Commission pursuant to NEPA has been
adequate 2

On August 6, 2004, the Licensing Board requested that SERI and the NRC Staff provide
their views on how it should proceed relative to the mandatory hearing findings set forth in the
Jan{lary Notice2 On September 7, 2004, SERI and the NRC Staff jointly submitted their views

on the scope and nature of the Licensing Board findings in a mandatory hearing, as well as on

[ 59

System Energy Resources, Inc.; Notice of Hearing and Opportunity to Petition for Leave
to Intervene Early Site Permit for the Grand Gulf ESP Site, 69 Fed. Reg. 2636 (Jan. 16,
2004). '

There are no admitted contentions in this proceeding. System Energy Res., Inc. (Early
Site Permit for Grand Gulf ESP Site), LBP-04-19, 60 NRC 277 (2004); System Energy
Res., Inc. (Early Site Permit for Grand Guif ESP Site), CLI-05-4, 61 NRC 10 (2005).

2 69 Fed. Reg. at 2636 (emphasis added).
LBP-04-19, 60 NRC at 298.
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the conduct and timing of the hearing..i In the interest of efficiency, SERI hereby incorporates by
reference, the views set forth in that joint filing.

On March 18, 2005, in LBP-05-07, th'e Chief Adm.inistrative Judge of the Atomic Safety
and Lic'ensing Board (“ASLB”) Panel certified questions to the Commission regarding the
mandatory hearing requirements in 10 CFR §2.104 and the Notices of Hearing for three ESP
procéedings and one uranium enrichment facilfty prbceeding.§ In general, the certified questions
seek clarification on the scope of a Licensing Boa.rd’;s review in mandatory hearings, and
whether the standard for that review should be de novo. USEC Inc., an applicant for a separate
license to construct and operate a uranium enrichment facility, petitioned the Commission for an’
opportunity to present its views.Z On April 20, 2065, the Commission granted USEC Inc.’s
request and provided an opportunity for the applicants in the remaining proceedings, including
SERI, to respond to both USEC Inc.’s response® and the certified questions in LBP-05-07.2

SERI hereby submits its brief in response to the Commission’s April 20, 2005 Order.

I. ~ DISCUSSION

LBP-05-07 asks four questions regarding the scope and standard of a Licensing Board’s
review in a mandatory hearing. In pertinent part, it asks the Commission to clarify whether a

Licensing Board is an “initial decisionmaker” or instead a “reviewer of the activities of the

Joint Filing of System Energy Resources, Inc. and the Nuclear Regulatory Commission
Staff Regarding Mandatory Hearing, Docket No. 52-009 (Sept. 7, 2004).

§ Exelon Generation Co., LLC et al., LBP-05-07, 61 NRC __, slip op. (Mar. 18, 2005).

USEC Inc. Motion for Leave to Submit Views on 10 C.F.R. Part 2 Certified Questions
(March 28, 2005). ‘

USEC Inc. Brief in Response to Commission Memorandum and Order (CLI-05-09)
(May 4, 2005).

2 Exelon Generation Co., LLC et al., CLI-05-09, 61 NRC _, slip op. (Apr. 20, 2005).

~
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applicant and staff,” whether an entire proceeding is contested or only specific “portions”
thereof, and whether the standard of feview is. de novo. 2

- In summary, in any ESP proceeding — be it contested or uncontested — the initial
decisionmaker is the NRC Staff. The NRC St_aff’s independent review of the applicant’s
submittals and commitments is the primary wéy that the NRC satisfies its statutory and
regulatory responsibilities related to safety apd énvironmental issues. In conductiné its review of
the Staff’s conclusions, a Licensing Board mlet be satisfied that the record supports the Staff’s
safety and environmental findings. For contested issues, the Licensing Board has the additional
responsibility to resolve the specific conflict, which it can do by entertaining testimony of
experts and asking probing questions béfore or during the mandatory hearing. The Licensing
Board, however, does not perform a de novo review of safety or environmental matters,
regardless ;)f whether the mandatory hearing is contested or uncontested.

SERI addresses each of the four specific questions posed by the Licensing Board below.

A. Scope of Review

The Panel first asks about the scope of its responsibility to make required findings
concerning two Atomic Energy Act (“AEA”) safety issues and one National Environmental
Policy Act (“NEPA”) issue, as specified in 10 C.F.R. §§ 2.104(b)(1)-(b)(2) and echoed in the
ESP Notices of Hearing.! LBP-05-07 states that the Notices of Hearing in the various
proceedings contain different provisions which “suggest there is a fundamental difference”

between a Licensing Board’s responsibilities in contested versus uncontested proceedings.’2 The

10 LBP-05-07, slip op. at 10-12.
o 1d,slip op. at 9-10.
Id., slip op. at 9.
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Panel also questions whether its role is modified or defined by use of the word “consider” in the
context of a contested proceeding, and similaﬂy by use of the word “determine” in the context of
an uncontested proceeding. Building on this distinction, the Panel posits that the selection of
different words (“determine” versus “considér”) could portend “the difference between a Board
acting as an initial decisionmaker as opposed to being a reviewer of the activities of the applicant
and staff.”}4
" As a threshold matter, use of the word “consider” versus “determine” is not dispositi\}e

regarding the nature and scope of a Licensing Board’s role in contested and uncontested
proceedings.l2 The use of these words in the AEA and NRC regulations suggests that
consideration is an important prerequisite to making a determination. For example, in
“determining” a reasonable royalty fee under Section 157 of the AEA, the Commission shall
“take into consideration” certain factors.® Similarly, the Commission “shall determine” whether
to v;ithhold information from public disclosure, upon consideration of certain factors.1Z

While informative, the terms by no means imply that a Licensing Board is the initial
decisionmaker for safety or environmental issues in a mandatory hearing, be it contested or
uncontested. Section 2.104(b)(2) defines the scope of review. The plain language of that section

demonstrates that, in the Grand Gulf ESP proceeding, the NRC Staff is the initial decisionmaker,

not the Licensing Board. Section 2.104(b)(2) expressly states that the Licensing Board shall

=

Id.
Id., slip op. at 10.
L Compare 10 C.F.R. § 2.104(b)(1) with 10 C.F.R. § 2.104(b)(2).

42 U.S.C. § 2187(c). See also AEA § 105,42 U.S.C. § 2135(c)(6) (“the Commission
shall also consider, in determining whether the license should be issued or continued,
such other factors . . .”) (emphasis added).

1 10 C.F.R. §§ 2.390(b)(3) and (4).

I=
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determine, in an uncontested proceeding, whether “the application and the record of the
proceeding contain sufficient information, and the review of the application by the Commission’s
staff has been adequate to support” certain safety and environmental findings.3® The record of
the proceeding to be reviewed by the Licens_iﬁg Board includes the Federal Register notices,
Application, Environmental Report, Staff saféty analysis and concluding Safety Evaluation
Report (“SER”), Final Environmental Impaét Statement (“FEIS”), as well as any applicable
Ordqr.s and Decisions of the Board and Commission, pleadings, hearing transcp'pts, and exhibits
received by the Board. 12

1t is the NRC Staff that initially decides whether an application for a partial or full
construction permit is adequate, issuing requests for additional information to applicants in order
to clarify issues, and reporting safety and environmental findings to the public and Commission.
Such initial determinations are well beyond the scope of the Licensing Board’s authority.2? In
the construction permit proceeding for the Midland Plant in 1973, intervenors argued to an

Appeal Board that the Licensing Board should have performed an independent review of all

ke

Emphasis added. This language is echoed in the Grand Gulf ESP Notice of Hearing.

L See, e.g., Duke Power Co. (Cherokee Nuclear Station, Units 1, 2 and 3), LBP-77-74, 6
NRC 1314, 1317 (1977), aff"d by, ALAB-482, 7 NRC 979 (1978); Houston Lighting &
Power Co. (South Texas Project Nuclear Generating Station, Units 1 and 2), LBP-75-46,
2NRC 271,273-4 (1975).

In stating that the Licensing Board’s conclusions “must rest upon a thorough review” of
the application, SER, FEIS, and Advisory Committee on Reactor Safeguards (“ACRS”)
recommendation, SERI by no means meant to imply that such thoroughness should cast
the Licensing Board with the role of initial decisionmaker. LBP-05-07, slip op. at 8.
Although SERI did state that the “Board must be satisfied that the application and the
record support the Staff’s safety and environmental findings,” it added that “[t]he Board
is expected to rely on the testimony of the NRC Staff and applicant and not to duplicate
the in-depth safety and environmental reviews performed by the Staff.” Joint Filing of
SERI and NRC Staff Regarding Mandatory Hearing at 3-4 (emphasis added).
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safety and environmental issues, whether contested or uncontested 2 In fact, intervenors argued
that the Licensing Board must “take the initiative and do its own analysis even to the point of

9922

doing independent research.”* The Appeal Board rejected this argument stating that “for the

Board to duplicate the role of the staff, or for it to perform independent basic research, is
inconsistent with its adjudicatory role and beyond the scope of its delegated authority.”?

Accordingly, a Licensing Board is not the initial decisionmaker in a mandatory hearing,

regarflless of whether the underlying proceeding is cbntested or not.

B. Contested Proceeding v. Contested Matter

The second certified question inquires whether the Licensing Boards should distinguish
between “portions” of a contested proceeding; i.e., should they bifurcate contested proceedings
into contested and uncontested “portions” for purposes of review??® In this regard, the general
question posed is whether the Licensing Boards’ duties, as set forth in the Notices of Hearing,
should be defined by reference to the proceeding as a whole (be it contested or uncontested), or

applied to “portions” of a proceeding, depending upon their contested or uncontested status.2

4 'Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331, 334
(1973), rev’d on other grounds, Aeschliman v. NRC, 547 F.2d 622 (D.C. Cir. 1976),
rev’d, Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S.
519 (1978).

Id. (emphasis in original).

z Id. at 335 (emphasis added). Alﬂlough the Appeal Board partly based its ruling on
Appendix A to 10 C.F.R. Part 2, which was removed during the most recent revision to
Part 2, see 69 Fed. Reg. 2182, 2274 (Jan. 14, 2004), the underlying rationale remains the

same.
2  1BP-05-07, slip op. at 10-11.
2
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The Grand Gulf ESP proceeding is not contested. Thus, the question is moot by virtue of
the express language of the SERI Notice of Hearing in which the Commission expressly states
that:

If the hearing is not a contested proceeding as defined by 10 CFR
2.4, the presiding officer will determine: whether the application
and the record of the proceeding contain sufficient information,
and the review of the application by the Commission’s staff has
been adequate to support a negative finding on Safety Issue 1
above, and an affirmative finding on Safety Issue 2 above, as -
proposed to be made by the Director, Office of Nuclear Reactor
Regulation; and whether the review conducted by the Commission
pursuant to NEPA has been adequate.2

Given its uncontested status, there is no opportunity for the Licensing Board to parse the SERI
proceeding into “portions” for purposes of review, other than along the definitive lines drawn
with respect to the AEA and NEPA, as set forth above.

If a proceeding is contested, however, then its scope must encompass not only the
Licensing Board’s consideration of the AEA and NEPA matters set forth in the Notices, but also

any admitted contention(s).2Z With respect to the latter, the scope of review on contested

% 69 Fed. Reg. at 2636 (emphasis added). In addition, “[r]Jegardless of whether the
proceeding is contested or uncontested, the presiding officer will: (1) Determine whether
the requirements of Section 102(2)(A), (C), and (E) of NEPA and Subpart A of 10 CFR
Part 51 have been complied with in the proceeding; (2) independently consider the final
balance among the conflicting factors contained in the record of the proceeding with a
view to determining the appropriate action to be taken; and (3) determine, after
considering reasonable alternatives, whether the ESP should be issued, denied, or
appropriately conditioned to protect environmental values.” Id.

For example, as specified in the Exelon Notice of Hearing, the Board explained that the
proceeding is contested and that the matters to be considered are (1) the specific admitted
contention to be litigated in the contested hearing; (2) Safety Issue 1; (3) Safety Issue 2;
and (4) the NEPA findings. See Atomic Safety and Licensing Board; In the Matter of
Exelon Generation Company, LLC (Early Site Permit for Clinton ESP Site); Notice of
Hearing (Application for Early Site Permit), 69 Fed. Reg. 54,158, 54,159 (Sept. 7, 2004).
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“portions” of the proceeding is defined by the scope of the admitted contention(s).2 This

analysis of the issues posed by the Licensing Board in its second question finds support in prior

Atomic Safety and Licensing Appeal Board pré_cedent. Specifically, the Appeal Board addressed

the issue as follows:

Although Section V()(2) of Appehdix A to Part 2 is expressly

directed to licensing board responsibilities in “an uncontested

case,” the obligation to determine whether the staff safety review
was “adequate” obviously is equally applicable to the uncontested

_portions of a case in which some matters have been placed in

controversy. It would make no sense at all to construe the
appendix otherwise; e.g., to conclude that the licensing boards
must make such a determination if no issues are contested but need
not do so if an intervenor has entered the proceeding for the
purpose of raising environmental matters. Rather, the only
reasonable interpretation is that the intended distinction insofar as
licensing board treatment in a construction permit proceeding is
concerned is between issues in contest and matters which have not
been placed in controversy. With respect to the former, the board
must resolve the controversy and also decide whether the required
safety and environmental findings can be made. Section V(f)(1).
With respect to the latter, the board must decide whether the staff’s
review has been adequate to support such findings.2

The Appeal Board’s analysis in the Gulf States construction permit proceeding is instructive as to

how a Licensing Board should treat contested proceedings; i.e., resolve the controversy specific

to the issue(s) raised in admitted contentions and also make required safety and environmental

findings. The uncontested “portions” of contested proceedings should be treated in the same

manner (with respect to the scope and standard of review) as their counterparts in an uncontested

28

As a threshold matter, a petition for leave to intervene must necessarily “[djemonstrate
that the issue raised in the contention is within the scope of the proceeding.” 10 C.F.R.

§ 2.309(f)(1)(ii).
Gulf States Util. Co. (River Bend Sfation, Units 1 and 2), ALAB-444, 6 NRC 760, 774
n.26 (1977) (emphasis in original). Although the Appeal Board references Appendix A

to 10 C.F.R. Part 2, which was removed during the most recent revision to Part 2, see 69
Fed. Reg. 2182, 2274 (Jan. 14, 2004), the underlying rationale remains the same.
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proceeding. In any event, the standard of review applied to contested or uncontested
proceedings, and/or portions thereof, is not de novo, for the reasons explained immediately
below.

C. No De Novo Review

In posing question number three, the .I;a:nel deﬁnes another of its central concerns; i.e., |
whether it is to conduct a de novo evaluation of the ESP applic'ations.lq The limited
responsibilities of the Licensing Board in mandatofy hearings color ﬁle legal standard of review
and answer the Licensing Board’s question in the negative. De novo review is neither required,
nor appropriate, in any of the above-captioned proceedings. The D.C. Circuit recognized this
over 30 years ago when it stated that the “role of the ASLB is not to compile a record; itisto
review a record already compiled by the Staff and the ACRS, who have responsibility for the
sufficiency of that record.”! Accordingly, “[a]s a practical matter...it would simply not be
possible for the two technical members of the pahel to evaluate in detail the totality of material
relevant to safety matters that the Staff and ACRS have generated through many months of
work.”2 This court decision begins to explain why a de novo review is inappropriate.

The Licensing Board standard of review in uncontested mandatory hearings is not de
novo, as its responsibilities are td assure that the NRC Staff has done an adequate and sufficient
review of safety and environmental matters consistent with the AEA and NEPA. For purposes of

the mandatory hearing in the uncontested Grand Gulf ESP proceeding, 10 C.F.R. § 2.104(b)(2)

0 LBP-05-07, slip op. at 11-12. Black’s Law Dictionary defines de novo as “Anew; afresh;
a second time.” BLACK’S LAW DICTIONARY 435 (6th ed. 1990).

i Union of Concerned Scientists v. Atomic Energy Comm’n, 499 F.2d 1069, 1078 (D.C.
Cir. 1974).

2 Id. at 1077,



requires that the presiding officer make certain determinations “[W]ithout conducting a de novo
evaluation of the application.” This plain language rejecting de novo review should end all
inquiry about the standard of review. Unlike the Notice of Hearing in the Louisiana Energy |
Services (“LES”) proceeding, the Notices in the ESP proceedings do not contain this phrase, tlius
prompting the third certified question in LBi’-OS-O?.

There is simply no indication in the Notices at issue that the Commission intended for the
Licer;sing Board to conduct a de novo review, which would be contrary to the express provision
in 10 C.F.R. § 2.104(b)(2). First, the Federal Register Notices issued to date in the Grand Gulf
ESP procee.ding do not expressly direct the Licensing Board to make its determinations through a
de novo review, nor imply such a result. The Commission issued the January 2004 Notice of
Hearing pursuant to, inter alia, 10 C.F.R. Part 2 and did not specify an alternate standard of
review.22 Second, 10 C.F.R. § 2.104, which prohibits de novo review, is specifically identified in
the March 2004 Notice establishing a Licensing Bozirci in the proceeding.?* Thus, the references
in the Notices to Part 2 and Section 2.104, in particular, undercut any suggestion that the
Commission determined otherwise and deemed a de novo review an appropriate standard of

review in the uncontested hearing,.

3 69 Fed. Reg. at 2636.
4 See System Energy Resources, Inc.; Establishment of Atomic Safety and Licensing

Board, 69 Fed. Reg. 15,911 (Mar. 26, 2004).

10



The mandate of the Licensing Board for the Grand Gulf ESP proceeding, as directed by
10 C.F.R. § 2.104(b) and its Notice of Hearing, is to determine the sufficiency of the compiled
record and the adequacy of the Staff’s analysis of the two safety issues and one NEPA issue. To
make its ﬁnding§ in accordance with these directions, the Licensing Board need not, nor is it
directed to, conduct a de novo review. In fact, to conduct a de novo review would be ultra vires,
extending beyond the bounds of authority of the Licensing Board, because the Commission
neither directed nor authorized the Licensing Board to conduct a de novo review.2

Finally, de novo reviews of uncontested matters also are inconsistent with the
Commission’s 1998 Statement of Policy on Conduct of Adjudicatory Proceedings.2® In the
Policy Statement, the Commission emphasized the need to avoid unnecessary delays in the
hearing processes and to promote thé prompt and fair resolution of proceedings.2? If the
Licensing Board were to conciuct a de novo review of the ESP application and associated
documents (or parts thereof), the hearing would undoubtedly be delayed extensively — especially
given that the Licensing Board cioes not have the technical staff to assist in such a detailed

review.2

B See Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331, 334-
35 (1973) (“As we understand it, the intervenors would have the Licensing Board
perform a complete, de novo independent review of the license application ~ completely
disregarding the review already undertaken by the regulatory staff....for the Board to
duplicate the role of the staff, or for it to perform independent basic research, is
inconsistent with its adjudicatory role and beyond the scope of its delegated authority.”).

36 Policy on Conduct of Adjudicatory Proceedings; Policy Statement, 63 Fed. Reg. 41,872
(Aug. 5, 1998). In addition, the Commission recently amended its Rules of Practice to
“make the NRC’s hearing process more effective and efficient.” Changes to Adjudicatory
Process, 69 Fed. Reg. 2182 (Jan. 14, 2004).

2 Id at41,873.

38

In promulgating 10 C.F.R. Part 52, the Commission expressed its goals to make the
licensing of a nuclear power plant “more efficient” and to “reduce the procedural burden
(footnote continued)
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D. NEPA Requirements

1. Scope of Board Review Résponsibilig. Regarding
Three NEPA Baseline Findiggs

LBP-05-07 also certified to the Comrrii_ssion the question of the appropriate scopé of
review in making the three “baseline” NEPA ﬁhdings required by 10 C.F.R. § 51.105(a)(1)-(3).22
In doing so, the Panel questions whether the Licensing Boards must study the relevant parts of
the record (such as the applicant’s environmental report and the Staff’s final environmental
impact statement) and pose written or oral questions to the Staff and applicant in order to make
an independent initial decision.*® LBP-05-07 aiso questions the impact of Calvert Clzj/]'s‘il ona
Licensing Board’s obligation to conduct a review of environmental issues.%2

As with safety findings, the Licensing Board is expected to rely on the record as
supplemented by testimony, and not duplicate the in-depth environmental reviews conducted by
the Staff2 In Calvert Cliffs, the court stated that “NEPA requires at least as much automatic
consideration of environmental factors™ as that considered for non-environmental factors, but

that “[i]n uncontested hearings, the board need not necessarily go over the same ground covered

on NRC licensees by improving the reactor licensing process.” Early Site Permits;
Standard Design Certifications; and Combined Licenses for Nuclear Power Reactors,
54 Fed. Reg. 15,372, 15,378 and 15,385 (Apr. 18, 1989).

2 LBP-05-07, slip op. at 13.
40 Id,
a1

Calvert Cliffs’ Coordinating Comm., Inc. v. Atomic Energy Comm’n, 449 F.2d 1109
(D.C. Cir, 1971).

2 LBP-05-07, slip op. at 12-13.
SERI agrees with the USEC brief regarding the level of environmental review.

12
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in the [FEIS]."# Rather, similar to its safety review, the Licensing Board need only determine
whether the Staff’s review has been “adequate.”?

Calvert Cliffs did not hold that. the Licensing Board must conduct a de novo review, but
only that the Licensing Board must consider environmental issues at least to the same extent that
it would consider safety issues; i.e., by reviewing and relying upon Staff and applicant testimony
and examining the FEIS and Staff recommendations to make an independent decision on the
baseline NEPA issues.*¢ In arriving at an independent decision on environmental matters, the
Licensing Board may, but is not required to, pose questions to the applicant and Staff or request
that they submit additional information. As noted by the Appeal Board in Consumers Power
Co., Calvert CI'ijf;r requires “no independent research by the Board; moreover [it does] not

require the Board to duplicate the analysis previously performed by the staff.”!

2. Scope of NEPA Baseline Finding Three
Finally, LBP-05-07 certified to the Commission two questions related to the NEPA

baseline three finding set forth in Section 51.105(a)(3).28 First, the Panel questions whether the
failure to include the phrase “after considering reasonable alternatives” in the LES Notice was

intended to create a distinction between the responsibilities of the LES and the ESP Licensing

4 449 F.2d at 1118.
4 Id.
46 Id.

4 Consumers Power Co., ALAB-123, 6 AEC at 335.

10 C.F.R. § 51.105 provides direction to the presiding officer for public hearings on the
issuance of construction permits or licenses to manufacture. Section 51.105(a)(3)
requires the presiding officer to “[d]etermine, after weighing the environmental,
economic, technical, and other benefits against environmental and other costs, and
considering reasonable alternatives, whether the construction permit or license to
manufacture should be issued, denied, or appropriately conditioned to protect
environmental values.”

13
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Boards with regard to their -ﬁndings on NEPA “baseline” issue three22 Second, the Panel
questions whether the failure to include the additional phrase — “after weighing the
environmental, economic, technical, and other benefits against environmental and other costs” —
in the both the ESP and LES Notices was iﬁtended to further narrow the scope of NEPA
review.2
SERI takés no position, in response to the first question, regarding the scope of the
Liéerfsing Board’s review in the LES or USEC proceedings. As for the second question, SERI
believes that the failure to include language from Section 51.105(a)(3) in the ESP Notices was
intentional, and in full accord with ESP hearing requirements. Section 52.21 specifies the
procedural requirements for a hearing on an ESP. That section specifies that an ESP is a partial
construction permit which is subject to the procedural requirements in 10 C.F.R. Part 2
applicable to construction permits,. “provided that the designated sections [of Part 2] may not be
construed to require that the environmental report or draft or final environmental impact
statement include an assessment of the benefits of the proposed action.” Section 52.21,
therefore, specifically limits the applicability of 10 C.F.R. §'51.105(a)(3), recognizing that an
ESP need not address the benefits of the proposed action.

The regulation governing the content of the applicant’s environmental report
complements Section 52.21. Specifically, 10 C.F.R. § 52.17(2)(2) reqﬁires a complete

environmental report, except that:

[T]he report need not include an assessment of the benefits (for
example, need for power) of the proposed action, but must include

42 LBP-05-07, slip op. at 14.
S
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an evaluation of alternative sites to determine whether there is any
obviously superior alternative to the site proposed.2!

The plain language of these provisions demonstrates ihat: (1) the scope of the Licensing Board’s
review in an ESP proceeding includes a reviéw of certain alternatives; (2) the failure to include
the additional wording of Section 51.105(;1)(35 was _:spéciﬁcally intended to narrow the scope of
the environmental review; and (3) the Licensing Board need not weigh the benefits of the
proposed action against environmental and ;Sther costs.f’»—2 This position is consistent with that set
forth in the previous joint filings on the mandatqry hearing process in the Dominion and Exelon

ESP proceedings.2

III. CONCLUSION

~ The Commission should address the questions certified in LBP-05-07 in a manner that
recognizes the distinct roles of the NRC Staff and Licensing Boards in the licensing process,
consistent with statutory and regulatory requirements, past agency practice, and NRC policy
considerations underscoring the importance of a thorough, yet efficient, review of ESP
applications. There is no requirement or need — and indeed no precedent — for a Licensing Board
to duplicate detailed NRC Staff technical reviews or to adopt a hearing process that results in a

dramatic impact on Licensing Board schedules, staffing, and resources. This conclusion applies

2 LBP-05-07 acknowledges this provision. Id., slip op. at 13 n.14. See also 10 C.F.R.
§ 52.18.

The appropriate weighing of costs and benefits would be conducted at the Combined
License stage.

Joint Memorandum on the Mandatory Hearing Process, Docket No. 52-008 (Oct. 8,
2004) (Dominion Nuclear North Anna, LLC); Joint Response of Exelon Generation
Company and the NRC Staff to Licensing Board Request Regarding Mandatory Hearing
Procedures for the Clinton Early Site Permit, Docket No. 52-007 (Sept. 17, 2004).
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equally to Licensing Board review of uncontested matters in both contested and uncontested

proceedings.
R Respectfully submitted,

~ SYSTEM ENERGY RESOURCES, INC.

-KathrynM Sutton (;

Patricia L. Campbell .

~ MORGAN, LEWIS & BOCKIUS LLP
1111 Pennsylvania Avenue, N.W.
Washington, DC 20004
Telephone:  (202) 739-5738
Facsimile:  (202) 739-3001

Dated at Washington, District of Columbia
this 18" day of May 2005
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