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In its May 11, 2005 Order, the Pre-License Application Presiding Officer (PAPQO) Board
directed the parties to file on or before May 16, 2005 a memorandum addressing two issues:
(i) whether the initial Licensing Support Network (I.SN) certification must include a redacted
version of any document that would require redaction under the Freedom of Information Act
(FOTA); and (ii) the meaning of “potential party” as it applies in this proceeding and specifically

to receiving documents under a protective order. The United States Department of Energy

(DOE) submits this memorandum addressing those issues.



I PRODUCTION OF REDACTED DOCUMENTS ON LSN

The parties already have briefed the issue of whether the Subpart J regulations require a
participant to make available on the LSN in connection with its initial certification redacted
copies of its privileged documents. The answer to that question is no. See Department of
Energy’s Supplement Regarding the Proposed Case Management Order Regarding Privilege
Designations and Challenges, April 25, 2005, at pp. 8-13; NRC Staff Supplement Regarding
Proposed Order Regarding Privilege Logs, April 25, 2005, at pp. 3-6.

As set forth in those briefs—which are incorporated herein—no regulation requires
production of redacted copies of privileged documents ﬁn the LSN as a condition of certification,
or at any other time. To the contrary, the regulations expressly and solely direct that a document
subject to a privilege claim is to have a bibliographic header only on the LSN. 10 C.F.R.
§ 2.1003(a)(4). Neither § 2.1003(a}(4) nor any other provision of Subpart J contains any
additional requirement for production of redacted versions of such documents.

This is true evén for documents that a participant might otherwise produce in redacted
form in response to a request under FOIA. As the Board observed on pages 3 and 4 of its
January 25, 2005 Order, the privileges that the participants can claim in this proceeding include
those specified in 10 C.F.R. § 2.390, which are those set forth in FOIA. See 10 CFR.
§ 2.1006(a) (providing that participants may assert “the traditional discovery privileges
recognized in NRC adjudicatory proceedings and the exceptions from disclosure in § 2.3907).

Despite incorporation of the FOIA exemptions, the Commission did not exempt from the
bibliographic-header-only requirement the documents withheld under a FOIA exemption, or
otherwise call for production of these documents in redacted form on the LSN. That the
Commission expressly allowed the participants to withhold documents subject to FOIA

exemptions, but did not require production of redacted versions of these documents, speaks



volumes. Imposing now such a production obligation would add a requirement that the
Commission declined to adopt.

Nor is it appropriate to impose such an extra-regulatory requirement for the purpose of
informing the general public. As discussed more fully below in connection with the “potential
party” issue, the Commission has consistently declared that the purpose of the LSN is to benefit
the parties and other participants by allowing a head start on discovery. The LSN’s core purpose
is not to inform the public generally. See, e.g., 69 Fed. Reg. 32836 at 32837 (June 14, 2004)
(“the LSN could facilitate the timely review of DOE’s application by providing for electronic
access to relevant documents via the LSN before the application is submitted, rather than the
traditional, and potentially time-consuming, discovery process associated with the physical
production of documents after an application is submitted”); 54 Fed. Reg. 14925 at 14926 (April
14, 1989) (the LSS wouid eliminate the most “burdensome and time-consuming aspect” of
document discovery and enable “comprehensive and early” review of relevant documents
“resﬁlting in a substantial saving of time”).

As such, the Commission did not impose the revolutionary requirement that the public be
afforded access to participants’ most sensitive, privileged documents or otherwise be treated on
the same keel as the parties without qualifying as participants. Rather, the Commission
addressed the issue of public availability in the Subpart J regulations and mandated that “[pJublic
availability of paper and electronic copies of the records of NRC and DOE, as well as
duplication fees, and fee waiver for those records, is governed by the regulations of the
respective agencies.” 10 C.F.R. § 2.1007(b). The Commission thus directed that if members of
the general public want a document that DOE or NRC has properly withheld from full-text

production on the LSN, they can request the document under the agencies’ respective FOIA



regulations. Mandating production of redacted versions on the LSN would write § 2.1007(b) out
of the regulations.

The Board also should be mindful that production of redacted versions of all documents
subject to a FOIA exemption would be very expensive. As explained at the May 4, 2005
hearing, it would cost approximately $500,000 just for the IT processing required to produce on
the LSN redacted versions of DOE’s privacy protected documents. May 4, 2005 Transcript at
p. 154. That sum does not include the costs associated with making, reviewing and approving
the necessary redactions, which would be on the same order of magnitude as the IT work. Nor
does it include the costs to produce redacted versioms of the business proprietary and
archeological privilege documents, which also ;xrould be substantial.

It would be grossly unfair, and not consonant with the Commission’s intent, to require
DOE to expend substantial amounts of taxpayer money for that purpose. The Commission has
noted that the LSN provides both early and *“equitable” access to the participants’ documents.
See 66 Fed. Reg. 29453 at 29459 (May 31,- 2001) (noting that purpose of LSN is “to provide
early, equitable document discovery and contention formulation for the participants™) (emphasis
added).

There is nothing equitable in making DOE spend upwards of a million dollars, if not
more, to produce on the LSN redacted versions of documents that no participant may use in the
proceeding. The legitimate discovery needs of the parties and other participants can be met by
providing full text versions of the privacy, archeological and business proprietary documents
under an appropriate protective order. I a participant ends up wanting to use one of these
documents in the proceeding, it can propose redactions for that particular document. That way,

the redactions, and the expense, is limited to those documents that the litigants will actually use.



1L MEANING OF “POTENTIAL PARTY” AND ACCESS TO PRIVILEGED
DOCUMENTS UNDER PROTECTIVE ORDERS

An argument has been advanced that the Commission’s regulations, specifically
10C.FR. §2.1001, extend “potential party” status to anyone with access to an internet
connection who is willing to submit to this Board’s jurisdiction and consent to a protective order
covering the litigants’ privileged documents. This argument, which would extend one of the
most substantial privileges of party/participant status—access to other litigants’ most
confidential, privileged documents—io the general public with no showing of standing or need,
would be unprecedented in adjudicatory litigation. Such an interpretation risks making the pre-
license application phase unimaginably cumbersome and potentially chaotic. The Board should
not adopt that interpretation and should provide reasonable limits on access to privileged
documents.

A. Meaning of “potential party”

There is no evidence that the Commission intended the term “potential party” to be
synonymous with the general public. In the first place, there is no regulation that defines the
term “potential party” to mean “any person” or “any member of the public,” and so sweeping an
interpretation would be at odds with both the Commission’s regulations and with logic, which
show that a “potential party” is not the same thing as the world at large:

e The term “potential party” denotes someone who has the potential to qualify as a party.

That is, someone who at the least has the potential to satisfy the standing requirements of

10 CF.R. § 2.309 and be admitted as a party. Not every member of the public will fit

that bill.

e If the term “potential party” were supposed to encompass anyone and everyone, there

would be no need for the Commission’s regulations governing the pre-license application



phase to refer separately to parties, interested governmental participants, and potential
parties. The term “potential party” would already encompass everyone, and those other
terms would be surplusage.!

o [If the Commission intended “potential party” to encompass the general public, it would
have been more simple and direct for the Commission to use the term “any person,” “any
member of the public” or the like. That the Commission instead used the term “potential
party” indicates that term has some meaningful limitation.

e Potential parties can conduct certain discovery in the pre-license application phase
pursuant to 10 C.F.R. § 2.1018. H “potential party” meant everybody, then everybody in
the United States, and even the world, could conduct that discovery. By the same token,
every member of the public presumably also would be entitled to a password to access
the DDMS database, which is the proposed situs of the privilege log, so they could
participate in motions to compel during the pre-license application phase. There is no
evidence that the Commission intended a discovery process that is so unimaginably
unbounded.

e The regulations authorize the Board to order the production of privileged documents, as
necessary and appropriate, under a protective order that “limit[s] the disclosure to
potential participants, interested governmental participants and parties . . . .” 10 C.F.R.
§ 2.1010(b)(6). That provision would be meaningless if the general public were allowed

to have access to privileged documents as a “potential party.” The documents would be

' CF. In the Matter of Houston Lighting & Power Co., et al. (South Texas Project, Unit Nos. 1 & 2),
CLI-77-13, 5 N.R.C. 1303, 1977 NRC LEXIS 101 at *34 (June 15, 1977) (rejecting construction of a
statute that rendered a statutory provision redundant).



available to anyone in the world to see under that interpretation, and the protective order
would provide no limited disclosure or protection at all.®
e The Commission differentiates between potential parties and the public in its regulations.

After specifying systems for access to the LSN, 10 C.F.R. § 2.1007 goes on to mandate

that “[plublic availability” of DOE’s and NRC’s records “is governed by the regulations

of the respective agencies.” 10 C.F.R. § 2.1007(b). That differentiation makes no sense

if “potential participant” means the public.’®

The contrary suggestion—that no limits exist on “potential party” status notwithstanding
the foregoing textual considerations—is based on a faulty syllogism. That syllogism goes: (i) the
definition of “potential party” in 10 C.F.R. § 2.1001 refers to any person who is “given access”
to the LSN prior to issuance of the first pre-hearing conference order and who consents to
comply with the Subpart J regulations; (ii)} everybody has access to the LSN because the LSN as
currently configured is freely accessible via the internet; therefore, (iii) every person qualifies as
a “potential party” so long as they file some type of document acknowledging the Board’s
authority over them.

That construction reads too much into the regulations. The regulation regarding access to
the LSN, 10 C.F.R. § 2.1007, has no provision requiring public access via the internet. Nor does

any other regulation. To be sure, § 2.1007(a)(2) directs that a system to provide electronic

% In the Matter of U.S. Enrichment Corp. (Paducah, Kentucky Gaseous Diffusion Plant), DD-01-3, 54
N.R.C. 305, 2001 NRC LEXIS 261 at *37 (June 14, 2001) {rejecting a “plain meaning” interpretation of a
regulation where a literal construction would have led to an absurd, unjust or unintended result, and
holding that the language should instead be construed to avoid such results}.

? In the Matter of Nartheast Nuclear Energy Co., (Milistone Nuclear Power Station, Unit No. 3), CLI-
01-10, 53 N.R.C. 353, 2001 NRC LEXIS 78 at *21 (May 10, 2001) (“In construing a regnlation’s
meaning, it is necessary to examine the agency’s entire regulatory scheme. Regulations dealing with the
same subject should be construed together...”); Cowherd v. Miilion, 380 F.3d 909, 913 (6th Cir. 2004)
(interpretations that make provisions “inconsistent, meaningless or superfluous” should be avoided).



access to the LSN shall be provided through the NRC website, but that provision does not
mandate open public access to the documents through that means. In other words, that provision
requires an internet link to the LSN, but it does not proscribe password protections and other
measures to limit those who can access the LSN’s databases via the NRC’s website. So while
the LSN Administrator has currently configured the LSN to allow public access via the NRC’s
website, it does not follow under the regulations that the general public must be given that
unfettered access and that the scope of “potential party” must therefore encompass everybody in
the world.

The rulemaking for the Subpart J regulations further confirms that the Commission did
not intend to equate the scope of “potential party” with the general public. In their original
formulation, the Subpart J regulations provided for access to documentary material via the
Licensing Support System (L.SS). The LSS was not an internet-based system but a stand-alone,
centralized database system. The NRC was to administer that system, and persons would access
the database through special equipment. See 54 Fed. Reg. 14925 at 14936 (April 14, 1989).

The public was to have access to the LSS via public access terminals to be located at
DOE and NRC public document rooms. 10 CFR. §2.1007(a) & (b) (1989), amended by
10 CER. § 2.1007 (1998). Parties, interested governmental participants and potential parties
were to have remote access via their own equipment. 10 CF.R. § 2.1007(c) (1989), amended by
10 CF.R. § 2.1007 (1998). For a person who was neither a statutory party nor an interested
governmental participant to obtain remote access through such individual equipment during the
pre-license application phase, that person had to petition the pre-license presiding officer board
and essentially make a showing of standing. 10 C.F.R. § 2.1008 (1989), repealed by 63 Fed.

Reg. 71729 at 71730 (Dec. 30, 1998).



Also significant is that, as with the current formulation, no provision in the original
regulations afforded public access to privileged documents. In fact, the regulations expressly
provided that while the public would be allowed access to all the bibliographic headers on the
LSS, the public could have access to the text of non-privileged documents only. 10 C.F.R.
§ 2.1007(a) (1989), amended by 10 C.E.R. § 2.1007 (1998). Consistent with that restriction, the
original regulations additionally provided, and still do, that protective orders are to limit the
distribution of privileged documents to parties, interested governmental participants and
potential parties. 10 C.F.R. § 2.1010(a)(6).

The original formulation of the Subpart I regulations thus clearly demonstrated that the
Commission did not view “potential party” as synonymous with the general public. While the
Commission provided a means for public access to the non-privileged documents on the LSS,
those regulations made clear that the Commission did not think that the public interest required
the general public to be accorded the same degree of participation and rights to documents in the
proceeding as the statutory parties and other persons who could satisfy traditional standing
requirements.

The Commission did not express any contrary view when it amended the regulations to
their current formulation in 1998 in order to substitute the LSN for the LSS. While the
Commission stated as part of that rulemaking that the LSN could provide expanded means for
public access beyond the terminals in DOE’s and NRC’s public reading rooms—such as through
personal computers—there is nothing in the rulemaking that suggests that the Commission
intended to expand the scope of the materials the public could access. Nor is there anything in
that rulemaking that shows that the Commission intended to expand the definition of “potential

party” or otherwise allow public access to the parties’ privileged documents.



To the contrary, the Commission made clear that its amendments did not mandate equal
public access to even the non-privileged documents on the LSN, stating that potential parties
could be given priority access over the general public:

NRC agrees that under the final rule, information can be made

available to all members of the public, even in the pre-license

application phase.  Practical considerations, including the

operating capacities of the systems, may require that priority be

given to potential parties. . . .
63 Fed. Reg. 71729, 71730 (Dec. 30, 1998). Such matters—the terms for providing public
access to the LSN—was something the Commission went on to say “may be worked out”
afterwards in the implementation of the regulations, id., hardly a mandate for the proposition that
the regulations equate the general public with “potential party.”

To be sure, § 2.1008, which required a showing of standing to obtain individualized
remote access to the LSS, was deleted as part of these amendments. The Commission’s
explanation for that deletion, however, in ro way indicated that the Commission did so because
it believed that standing was nbt an appropriate consideration for potential party status, or that it
intended to otherwise expand the scope of “potential party.” Rather, the sole reason given for the
deletion was the Commission’s expectation that the public in addition 1o potential parties would
have remote access to the LSN, and thus the showing required under § 2.1008 would not be
necessary for access to the LSN. Nothing in that explanation indicates that the Commission
intended this deletion to expand who was otherwise an appropriate “potential party” for purposes
of conducting discévery or obtaining access to privileged documents under a protective order.
63 Fed. Reg. at 71730 & 71734.

Similarly, there is no evidence that the Commission intended the amendment to the

definition of “potential party” in 10 C.F.R. § 2.1001 that occurred at the same time to have an

expansive effect. That amendment essentially retained the original definition of “potential party”
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and substituted LSN for LSS. The Commission’s sole explanation for this change was that it
was substituting LSN for LSS “to describe the material to which the potential party will be given
access.” 63 Fed. Reg. at 71733. Again, there is nothing in the Commission’s rulemaking to
suggest that the reason for the amendment was to expand the universe of persons who could
qualify as a “potential party” or otherwise be eligible to conduct discovery or receive privileged
documents under a protective order. The amendment was a housekeeping change to conform
terminology and was not intended to effect a substantive expansion in the scope of “potential
party.”

To the extent, therefore, there is ambiguity in the Commission’s current regulations that
might suggest, however strained, that “potential party” means the general public, that
interpretation cannot stand. It is at best an unintended consequence of amendments made for
other reasons, and an ambiguous consequence at that. When the regulations are viewed as a
whole, and against the background of their regulatory history, it is clear that the Commission did
not intend “potential party” to encompass any member of the public. Limitations imposed by
traditional standing elements are both sensible and prudent, and still fully supportable by the
regulations.”

B. Access to privileged documents

The appropriate provision regarding access to protective orders is 10 C.FR.
§ 2.1010(a)(6), which provides that in ruling on any claim of document withholding, the Board
should determine whether the document

should be disclosed under a protective order containing such
protective terms and conditions (including affidavits of

* In the Matter of U.S. Dept. of Energy (High Level Waste Repository: Pre-Application Matters),
ASLBP No. 04-829-01-PAPQO, LBP-04-20 at 38-39, 45 & n.49 (holding that each part or section of a
regulation should be construed with every other part so as to produce a harmonious whole).

11




nondisclosure) as may be necessary and appropriate to limit the
disclosure to potential participants, interested governmental
participants and parties in the proceeding, or to their qualified
witnesses and counsel.

This provision gives the Board considerable leeway in crafting terms and conditions as
particular circumstances warrant. Indeed, under this provision the Board could deny certain
participants access to certain privileged documents altogether, limiting access for instance to
their counsel. The Board also could consolidate persons with substantially the same interests
that may be affected by the proceeding and limit disclosure to select representatives and their
counsel. See 10 C.F.R. § 2.316 (consolidation of parties with common interests). There also is
nothing that prohibits the Board from limiting disclosure to persons who satisfy standing
requirements or from otherwise limiting disclosure to the particular documents pertinent to the
interests on which such persons® standing is predicated.”

Because of the need to tailor the terms and conditions of disclosure to particular

circumstances under § 2.1010(a)(6), the Board should not prescribe universal criteria for access

to the protective order at this time. It seems to make sense to require, presumptively, disclosure

> It should be noted that § 2.1010(a)(6) does not use the term “potential party,” but uses instead the
term “potential participant.” Tt is unclear whether the Commission meant anything by this different
terminology. But to the extent there is concern that the definition of “potential party” in § 2.1001
somehow constrains the incorporation of standing criteria into the concept of “potential party” statuas, it
could be maintained that standing criteria could be engrafted as a condition of “potential participant”
status under § 2.1010(a)}(6) for access to protective orders.

Also, 10 C.F.R. § 2.1018(a)(1)(iii) does not seem the appropriate provision for analyzing access to
privileged documents. That provision directs that parties, potential parties, and interested governmental
participants may cbtain discovery by “[a]ccess to, or the production of, copies of documentary material
for which bibliographic headers only have been submitted pursuant to § 2.1003(a).” Read literally, that
provision is inconsistent with the concept of privilege, for the whole point of a privilege is to safegnard
against disclosure. That provision also is inconsistent with § 2.1018(b)(1), which provides that discovery
may be had of any matter “not privileged.” Section 2.1018(a)(1){1ii}, therefore, more appropriately seems
directed to the non-privileged documents for which bibliographic headers only have been provided, such
as graphic and non-imageable documents. See 10 C.F.R. § 2.1003(a)(3) (requiring bibliographic header
only for material not suitable for image or searchable full text).
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to the statutory parties and interested governmental participants who request privileged

documents that can appropriately be disclosed under a protective order. What is reasonable and

appropriate disclosure beyond this should wait until after the deadline for potential parties’ initial

LSN certifications (which is 90 days after DOE’s initial certification). The Board would not

begin to know until that time at the earliest the extent of the persons who may seck access to

privileged documents, the issnes that those persons’ access raise, and whether there is any

objection to the requested access.

When those issues have come into focus, the Board would then be in a position to define

a reasonable process and standards for potential parties’ access to privileged documents based on

such factors as;

The requestor’s compliance with Subpart J. It seems appropriate that a person who has
not met the production and certification obligations of potential participants under
Subpart J should not be allowed access to other’s privileged documents.

The nature of the person’s purported interest. A person who intends to predicate standing
on a narrow issue may not need access to all privileged documents but just those related
to that narrow issue.

The number of documents requested. The more documents someone seeks, the greater
the need for scrutiny of their justification for those documents.

Representation by counsel. If a person is represented by counsel, that person’s counsel
could be allowed greater access to the documents than otherwise may be the case.

The potential for competing interests. A person that could potentially use the privileged

information for other purposes may warrant a greater showing of need than others. For
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example, a person who is a poteatial competitor of DOE’s contractors ought not to have
access to those contractors’ business proprietary documents.®
These factors should be addressed on a case-by-case basis. A person seeking disclosure
of privileged documents under a protective order should make its request to the Board,
identifying the documents it seeks, its interest in the proceeding, and the reason the requested
documents are expected to advance its preparation of contentions regarding that interest. In
many cases the party whose documents are requested may have no objection to the request. For
others, the party whose documents are requested could lodge objections to the disclosure,
propose more limited disclosure, or suggest terms and conditions appropriate to the requested
documents and the requestor.
1t also should be kept in mind that the documents at issue for potential preduction under a
protective order—documents subject to the privacy, archeological, and business proprietary
privileges——are a very small group of documents compared to the universe of documents to be
made available on the LSN. The State and the NRC Staff have stated that they currently have
no documents in those categories. DOE’s documents are estimated to be 2% or less of its 3.5
million documents. Other persons will not be prejudiced if their access to these documents is
subject to this type of individualized review process. There are plenty other documents on
every conceivable issue sufficient for potential parties to assess whether they ought to intervene

and to develop contentions.’

¢ See, e.g, In re Sequoyah Fuel Corporation and General Atomics (Gore, Oklahoma Site
Decontamination and Decommissioning Funding), LBP-95-05, 41 N.R.C. 253, 1995 NRC LEXiS 13
(April 18, 1995) (holding that discovery should be circumscribed to avoid the invasion of “what
otherwise are the private and confidential business domains of party litigants.”).

7 See, e.g., Knoll v. AT&T, 176 F.3d 359, 365 (6th Cir. 1999) (litigant opposing protective order bears
“burden to offer proof that the protective order would substantially harm his ability to collect the evidence
necessary for prosecution of his case.”).
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