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May 9, 2005

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
E. Roy Hawkens, Presiding Officer

Dr. Richard F. Cole, Special Assistant
Dr. Robin Brett, Special Assistant

In the Matter of: )
, )
HYDRO RESOURCES, INC. ) .Docket No. 40-8968-ML
P.O. Box 777 ) ©  ASLBP No. 95-706-01-ML
Crownpoint, NM 87313 ) :
)

INTERVENORS’ REPLY TO HYDRO RESOURCES INC.’S AND THE
. NUCLEAR REGULATORY COMMISSION STAFF’S RESPONSES IN
OPPOSITION TO INTERVENORS’JOINT GROUNDWATER PRESENTATION.
Pursuant to the Presiding Offiéer?s May 25, 2001 Order outlining procedures for
litigation on phase II of th;e above-captioned proceeding, Intervenors Eastern Navajo
Diné Against Uranium Mining (“ENbAUM”), Southwest Research and Infoﬁnation
Center (“SRIC"), Grace Sam, and Manlyn M_orris hereby submit their Reply to Hydro
Resources Inc.’s Response In Oppositioﬁ Tointerve'nors’ Written Presentation Regarding
- Groundwater, Groundwater Restora’tion' and Financial Assurance (April 26, 2005) (“HRI
Respbnse”), and the NRC Staff’s Writte;ﬁ Presentation on Groundwater Protection,
Groundwater Restorétion, and Surety Esiimates (A.pril 29, 2005) (“Staff Response™) with

respect to the collateral estoppel and law of the case arguments raised in those

submissions.



I. INTRODUCTION
In their Responses, Hydro Resources, Inc.’s (“HRI”) and the NRC Staff (“Staff”)
argue that a number of Intérvenors’s arguments regarding the geophysical and
‘geochemical environment of the Westwater Canyon Aquifer of the Morrison Formation
(“Westwater”) should be barred under thé:' doétrine of collateral estoppel or the law of the
case. Based on the arguments below, HRi’_s and the Staff’s arguments should be rejected.
II. BACKGROUND AND i’ROCEDURAL‘ HISTORY
A. Factual Background | \
HRI has applied for and receivéd materials license SUA-1508 to' conduct in situ
A leach (“ISL”) mining at Sections 8 and 17 in Church Rock, Navajo Nation, New' Mexico,
aﬁd at two sites in Crownpoint, Navajo Natioﬁ, New Mexico, "Unit 1" and
"Crownpoint."! HRI plans to conduct ISL mining in'the Westwater Canyon Member of
the Morrison f‘ormation . NUREG-ISOS, Final Enviromﬁental Impact Statement to
Construét and Operate the Crownpoint Solution Mining Project, Crownpoint, New
Mexico at xix (1997) (ACI.\I 9703200270, NB 10) (“FEIS”).
HRI plans to consﬁuct well ﬁelds at each mine site and inject' lixiviant, composed

of bicarbonate ion complexing agents émd dissolved oxygen, through wells into an ore

! HRI initially intended to mine at exclusively at Section 8, but later amended the application to
include processing in Crownpoint, and mining at Section 17, Unit 1 and Crownpoint. See eg.,
Consolidated Operations Plan, Rev. 2.0 at 5 (Aug. 15, 1997) (ACN 9712310298, NB 10.2)
(“COP”), attached as Exhibit B to Intervenors Eastern Navajo Diné Against Uranium Mining’s,
Southwest Research and Information Center’s, Grace Sam’s, and Marilyn Morris’ Written
Presentation in Opposition to Hydro Resources, Inc.’s Application for a Materials License With
Respect to Groundwater Protection, Groundwater Restoration, and Surety Estimates (March 7,
2005) (“March 7 Groundwater Presentation™). Once Section 17 was added to the application,
HRI modified its operating plan to start operations at Section 17. See Church Rock Revised
Environmental Report, Figure 3.1-6 (March 16, 1993) (ACN 9304130415,NB 6.1 - ACN
9304130421, NB 6.2) (1993 Church Rock ER™), attached as Exhibit C to Intervenors’ March 7
Groundwater Presentation. HRI later reversed its position and scheduled operations to begin at -
Section 8, instead of Section 17. COP, Figures 1.4-6 and 1.4-7, attached as Exhibit D to
Intervenors’ March 7 Groundwater Presentation.



zone. See FEIS §§2.1 .1‘ -21 .1.2 at 2-3 and 2-5. Uranium (l:o.r'npounds, already present in
the aquifer in an insoluble form, would.then become oxidized and react with the lixiviant
to form either a soluble uranyl tricarbqnete complex ora bicarbonate complex, called
“pregnant lixiviant”. FEIS §2.1.1.2 at‘2-5’. HRI proposes that the uraniufn enriched
pregnant lixiviant would be pumped friom»pfoduction wells to the satellite processing
plants for uranium extraction by ion'e):cc}:lange. See FEIS § 2.1.1.2 at 2-6.

B. Procedural Background |

1. Intervenors’ Opportunity to Replv

~ Under NRC regulations, the right to reply to a response to a motion is generally

not permitted. 10 C.F.R. § 2.730(c). However, in this case, the Presiding Officer

specifically granted Intervenors the opportunity to submit a limited reply to law of the
case or issue preclusion arguments raised by HRI and the Staff. Order at 6 (May 25,
2001) (unpublished). Specifically, the Presiding Officer ordered:

[I]f HRI or the Staff wish to challenge in their responses any of the
Intervenors’ presentatxons on the various groups of issues on the grounds
that one or more issues should be barred by the law of the case or issue
preclusion doctrines, they must file a notice? to that effect within 30 days
of the filing of the Intervenors’ presentation on the particular group of
issues involved. In any instance in which notice is filed, the Intervenors
may file a reply limited to the preclusion issues. Any reply must be filed
within 7 days of the filing of the last-in-time response for Wthh a notice
was filed.

2 Neither HRI nor the Staff filed a notice that they would argue that one or more of the
groundwater issues that Intervenors’ raised in their March 7 Groundwater Presentation is barred
by collateral estoppel or the law of the case, in contravention of the Presiding Officer’s May 25
Order. HRI’s and the Staff’s arguments that Intervenors’ arguments should be barred by
collateral estoppel or the law of the case should therefore be stricken from the record. Moreover,
because no notice was filed by either HRI or the Staff, Intervenors’ Reply is timely because it has
been filed within seven days of the last in time pleading that raised a collateral estoppel or law of
the case issue, i.e, the Staff’s Response which was filed on April 29, 2005. Intervenors did not
receive either electronic or paper copies of the Staff’s Response until May 2, when Intervenors
received the Staff’s Response by express mall



The Presiding Officer iésued two subseq.uent scheduling orders. Order (Schedule
for Written Preseptations) (November 5, 2004) (unpublished); Order (Revised Schedule
for Written Presentations) (I*;ebruary 3, 2005) (unpublished). | Neither subsequent '
scheduling order supercedea the prdvisiqns bf the Presiding Officer’s May 2001
scheduling order. Intervénors are thefefofe permitted to ﬁle a reply to HRI’s argument
that Intervenors’ arguments are barred by collateral estoppel and the Staff’s argument that
Intervenors’ arguments are barred by fhe law of the case.

2. Scope of Phase 11

The scope of this phase.of the‘HR‘I iicense adjudication is delineated by the
Commission’s decision in its order réversing the Presiding Officer’s decision to place
Section 17, Crownpoint and Unit 1 in abéyance indefinitely, the Presiding Officer’s
deterrhination as to which of Intérvenom; areas of concern wefe germane, and the
Presiding Officer’s determination of ground‘watevr protéction and restoration issuqs for
Section 8.

a. . Bifurcation and Abeyance of Hearing

Although HRUI’s license covers fouf proposed mine sites and the Staff’s safety and
environmgntal reviews evaluated HRI"s.operations on the sites in Church Rock and
Crownpoint, in 1998 HRI requested, w1th the suI;port of the Staff, that the hearing be
“bifurcated” because HRI, at that time, only intended to conduct mining operations at

Church Rock Section 8. Hydrq Resources, Inc.’s Request for Partial Clarification or

- Reconsideration of Presiding Officer’s Memorandum and Order and Request for

Bifurcation of Proceeding at 2-3 (June 4, 1998) (ACN 98060901 30). The Presiding



Officer granted HRI’s miotion to bifurcate. the hearing, ordering that initially, only issues
relevant to Section 8 and “any issue that éhallénged the va]idity of the license issued to
HRI” would be considered. Merﬁorand_ﬁm and Order at 2 (Seﬁt.'22, 1998) .(unpublish_(;,d).
Consequently, those issues involving iny Section 17, Unit 1 and Crownpoint, would be .
left for later litigation.

After the Presiding Officer issuéd his deqision on groundwater and other issues
relating to Section 8 in LBP-99-30, HRI moved to place the reméinder of the hearing,'i.e.
rel‘a.ting to those issues pertaining to Section 1 7, Unit 1, and Crownpoint, in abeyance,
allowing HRI to defend its license for the remaining three mine sites when, and -if, if
decided to go forward with produétibn at those sites.. Motioﬁ to Place Hearing in
Abeyance at 2 (Sept. 14, 1999). This m(;ti'on was supporfed by the Staff and opposed by

“Intervenors. . | |

The Commission took review of the Presiding Officer’s order placing the

proceeding in abeyance and reversed. In the Matter of Hydro Resources. Inc., CLI-01-4,
53 NRC 31 (2001). Noting that at the ‘tir'ne’of its decision, the adjudicatory.process had
considered just one site, i.e. Section 8, tﬁe Commission held that it was “neither sensible
nor fair to leave HRI’s full license intact jwhile.v‘ve postpone indefinitely a resolution to
the Intervenors’ challenge to it.” 5V3 NRC at 38. Moreover, the Commission determined
that because all Intervenérs had submitted ',ér‘eas of concern that addressed issues at each
of the mine sités in HRI’s license and that their petiti'ons for hearing had been granted
with réspect to all the sites at wilich ISL mining would be conducted, Intervenors, aé a
matter of fundamental fainess, must bc éllowed to challenge HRI’s entire license at

once. Id. at 41-42, emphasis added. The Commission summed up its concern by noting



that, “[o]Jur concern lies with HRI’s desiref'to retain a_license for mining all the sites while
at the same time putting bff indeﬁnitelyv. .. a hearing on the other sites encompassed by
its already-issued license.” Id. at 42-43.

Moreover, theﬁ Commission noted geveral specific examples of issues that
Intervenors would be allowed to raise With respect to Section 17, Unit 1, and Crownpoint.

The Commission noted:

There is a level of technical specificity that cannot be known prior to the
commencement of ISL mining activities, and that certain issues may
appropriately be left for post-licensing verification, particularly under a
performance based license. Nonetheless, there no doubt remain a number
of questions that can be subject to a hearing. Intervenors may, for
instance, challenge the sufficiency of the information HRI submitted for
licensing. See, e.g., CLI-00-8, 51 NRC 227 (2000) (where the
Commission found that the requisite financial assurance plan should have
been provided with the license application). Particular license conditions
also might be subject to challenge. See, e.g., CLI-00-12, 53 NRC at 6 n.4
(where the Commission stated that in subsequent hearing [sic] on the other
three sites Intervenors may raise their concerns about the secondary
restoration standard for uranium). -

I_ci;at 40n. 2.

b Licensing Board Decision on Areas of Concem.

In their Second Amended RequeSt ‘foi' Hegring, Petition to Intervene, .and
Statement of Concerns, ENDAUM and SRIC érgued that HRI’s deferral of important
licensing inf;)rmation, including dete;mination of‘baséliné groundwater quality, violated
§ 189a of the Atomic Energy Act (“AEA”) and the Administrati\;e Procedures Act. Id. at
29 (Aug. 15, 1997) (ACN 9.703080068).' In I;BP-98-9 the Presiding Officer determined_

that ENDAUM and SRIC’s area of concern regarding the deferral of important safety

issues was not germane. In the Matter of Hydro Resources, Inc., LBP-98-9, 47 NRC 261,

280 (1998).



c. Licensing Board and Commission Groundwater Decisions

i. LBP-99-30, 50 NRC 77 (1999)

. aa. Presiding Ofﬁcgr’s Determination With Respect to the
Westwater’s Geophysical Properties.

Groundwater protection issues for Section 8 were addressed in LBP-99-30. The
Presiding Officer made several main ﬁndings in that decision. First, the Presiding
Officer determined that the ore zone at Section 8 behaves like a homogeneous aquifer and

does not contain significant channel ways. In the Matter of Hydro Resources, Inc., LBP-

99-30, 50 NRC at 88 (1999). The Pfesiding Officer relied bn seismic studies at Church
Rock, which, he decided, indicate that the bulk of the ore zone occurs entirely within a
portion of the Westwater consisting of a block down-dropped by anc;,ient faulting. Id. at
-85, emphasis added. The Pfesiding Ofﬁéer determined that the thickness of sand and
sand content are greater within this block than in the remainder of the Westwater. _I_d__,
emphasis added. |
The Presiding Officer also add;:'éss:ed the literature concerning the Westwater’s

geophysiczﬂ properties. In so doing, he determined that on the scale of the proposed
miﬁing operation-at Section 8, the Wes'twa:ter may be approximated as hoﬁogeneous,
although on a local scale it is heterogeﬂedﬁs. 1d. The Presiding Ofﬁcér noted that his
decision was supported by lbcal seismic Sti‘1dies. 1d. Moreover, in his review of the
literature, the Presiding Officer disagfgcd with the Intervenors’ intexpretafi;)n of the
literature as shéwing the Westwater to be'het'erogeneous. Id. at 85-86. |

- Finally; the Presiding Officer rejéctéd Mr. Wallace’s groundwater mod.el for
Section 8, which indicated that the Wéstwater had channelized hyrological properties. In

analyzing this model, the Presiding Officer principally disagreed with Mr. Wallace’s



assumptions in generating‘his model. Id. at 86. Speciﬁcally, the Presiding Officer found
that Mr. Wallace’s assumptions regarding existence of channels in the Weet\vatex;,
eonductivities, and no precipitation-of eontaminants made his model unconvihcing. Id. at
86-87. ‘

Based on all of the above anainis, the Presiding Ofﬁceh concluded that the “ore
zone in the Church Rock area is homogeneous (isotropic) with respect to fluid flow, and
that the ore zone does not contain signiﬁ'cant channelways.” Id. at 88. Therefore, not
only does the Presiding Officer explicitly Alitnit his axtalysts to the Church Rock Section 8
area, the fact that he considered site sﬁeciﬁc information such as local seismic studies,
implicitly indicates that the Presiding Officer realized that the Westwater’s geophysical
environment was locally variable and hi; resulting decision regarding Section 8 should
not encempass the remaining mine sites.‘

Likewise with respect to vertical confinement of the Westwater, the Presiding
Officer considered locally relevant information to reach the cohclusien that the Recapture
Member acts as a confining unit between the Westwater and the underlying Cow Springs
aqu1fer and that the Brushy Basm Member acts as an aquitard between the Westwater and
the overlymg Dakota aquifer. Id. at 90 91 With respect to the presence of the Recapture
Member at Section 8, the Presiding Of_ﬁcer relied upon an article by Condon and
Peterson and site specific testimony hy the Staff and HRI. The Presiding Ofﬁcer
specifically found that the “Recapture el;pears to be present throughout Section 8, as
repbrted by the Staff in the FEIS and Hﬁl.” Id. at 90, emphasis added.

The Presiding Officer similarly found that, based on testimony of the Staff and

HRI’s expert, Bartels, who discussed the Church Rock Environmental Report in his



testimony, “that the Brushy Basin shows characteristics of an efficient aquitard in the
mine area.” Id. at 91. The Presiding Oﬁcer concluded that “t}iere are unlikely to be an);
serious problems from irertical excursicns in the course of mining Church Rock, Section
8.” Id. Hence, the Presiding Officer eicplicitly limited his consideration of vertically
confining geologic structures to Section 8.

bb. Presiding Officer’s Findings with Respect to the Westwater S
Geochemical Properties.

In LBP-99-30, the Presiding Officer also rejected Intervenors® argument that the

' Westwater’s geochemistry at Section 8 would not sufficiently attenuate contaminated

water from HRY’s operations to achieve restoration goals. Id. at 86-87, 108. However,
the Presiding Officer’s decision with respect to the Westwater’s geochemistry was based

on site specific information. In addressing the Intervenors’ concerns regarding
P ‘ g g

- contamination of nearby drinking water sources at Section 8, the Presiding Officer noted

that precipitation of contaminants would, along with the slower contaminant travel times
advocated by HRI and the Staff, make it unlikely that the nearest downgrade well at
Section 8 would be contaminated. Id at 108 3. Further, the Pre31dmg Officer noted that:

In reaching thls conclusion, I note again that the portion of the aquifer in

which the Church Rock ore is found has been exempted. It is not

necessary that the whole aquifer qualify for an exemption.

Id. at 109. Hence, while the Presiding Officer did refer to general principles of -

geochemistry, he did so in the site speciﬁc context of Section 8.

3 The Presiding Officer also noted that there had béen no showing that the license should be

-invalidated because of a serious problem under the Safe Drinking Water Act at Crownpoint. This

determination with respect to Crownpoint should be disregarded for two reasons. First, because
at the time it was unclear which sites Intervenors were being allowed to challenge, and thus were
unable to properly present their evidence. See, In the Matter of Hydro Resources, Inc., CLI- 01-4,
53 NRC 31, 35 (2001). Second, this decision was beyond the scope of the proceeding as defined
by the Presiding Officer and was thus contrary to his own order. Memorandum and Order (Sept

22,1998 at 2-3.




ii.  CLI-00-12. 52 NRC 1 (2000)

In CLI-00-12, the Commission declined to review the Presiding'Ofﬁcer’s
determinations with respect to groundWatg:r in LBP-99-30. 52 NRC at 5. The
Commission was un\villir;g to upset the P:residing Officer’s findings and ;:onclusions with
respect to groundwater protection at SectiAon 8, “particularly on mattefs involving fact-

specific issues or where affidavits or submissions of experts must be weighed.” Id. at 3,

quoting In the Matter of Hydro Resources, Iné., CLI-99-22, 50 NRC at 6 (1999).
. ARGUMENT | | |
" A.  HRDs Collateral Estdépéi Arguments Should Be Rejected.

In its Response Brief, HRI arg:ués that Judge Bloch addressed the i.ssqe of whether
the Westwater as a whole was “hydrologi;:ally homogeneous” in LBP-99-30 and
Intervenors should therefore be barred by ico]lateral estoppel from raising the issue with
respect to Section 17, ﬁnit 1, and Cro_wnpp'int. HRI Response at 29. Additionally, HRI
argues that Intervenors are collaterally gstopped from arguing that mgir hearing rights
under the Atomic Energy Act were abrogated Abecause HRI is permitted to establish
baseline groundwater quality conditions, upper control limits (“UCLs"), and h&draulic
connections between the Westwater and'adjacent aquifers after the adjudication of its
license. Id. at 70. HRI’s basis fbr this afgument is that establishing these important data
subsequent to adjudication is a fundamental aspect of Performénce Based L.icensing
(“PBL”), which has already been _approvéd By the Pfesiding Officer. 1d.

HRUI’s collateral estoppel arguments éhould be rejected for three reasons. First,
collateral éstoppel is not applicable in this situation. Second, the unique local

geophysical characteristics of the Westwater at Section 17, Unit 1 and Crownpoint were

10



not a basis for the Presiding Officer’s determination that the Westwater at Section 8 is
homogeneous. Finally, Intervenors’ concerns fegarding the abrogation of their hearing
rights under the AEA related specifically to License Conditions (“LC”) 10.21, 10.22,

10.23, and 10.31 and were not a necéssafy and critical basis for the Presiding Officer’s

decision on PBL.

1. Collateral Estoppel Reﬁu‘irements.
Collateral estoppel is a judicially formulated doctrine founded upon
considerations of economy of judicial time and the public policy favoring the

establishment of certainty in legal relations. In the Matter of Alabama Power Co. (Joseph

M. Farley Nuclear Plant, Units 1 and 2); ALAB-182,7 AEC 21 O; 212 ( 1974), quoting

Commissioner v. Sunnen, 333 U.S. 591, 597 (1948). Collateral estoppel bars issues of

law or fact being raised in a lawsuit w‘h'e_n.those same issues of law or fact have been

finally adjudi_cated by a competent tﬁbuhal in a prior suit. Arkla, Inc. v. United States, 37 _

F.3d 621, 623 (Fed. Cir. 1994) citing, Parklane Hosiery Co., Inc. v. Shore 439 U.S. 322,

326 n.5 (1979). The party raising éollateral‘ estoppel must show 1) that the issue at stake
is identi:cal to the one involved in prior litigation, 2) that the issue has been actually
| litigated in the first action, 3) that the determination of the issue in the prior litigation has

been a critical and necessary part of a final judgmient in that earlier action, and 4) the

parties had a full and fair opportunity to litigate the issue in the first action._Id. at 624.

2. .Collateral Estoppel is Inabz;liéable.

"Collateral estoppel bars re-litigation, in a subsequent proceeding, of issues of law
or fact that have been adjudicated by a tribunal of competent jurisdiction. Arkla v.

United States, 37 F.3d at 623. Thus, Vc‘ollatéral estopj)el applies in situations where the
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same issue of law or fact appears in two different proceedings. Here, the adjudication of

Section 8 was a prior phase of the same proceeding and presented different issues of fact '

and law. See, In the Matter of Hydro Resources, Inc., LBP-04-3, 59 NRC 84, 103

(2004). Thus, the doctrine of collateral estoppel is inapplicable and HRI’s arguments
raising that doctrine should be disregarded. |

3. . Intervenors’ Argument Regarding the Geophysical Environment at-
Sgction 17, Unit 1 and Crownpoint Should Not be Collaterally Estopped.

Even if the Presiding Officer determines that collateral estoppel the applicablg
doctrine in this case, Intervenors’ arguments regarding the geophysical environment at
Section 17, Unit 1 and Crownpoint should not l;e barred by collateral estoppel fdr two
reasons. First, in LBP-99-30, Judge Bioch only reached a decision about the gedphysical
environment at Section 8 and thus any evidence ‘that he may have considered relating to
other sites was not critical to hi; decisiofl in LBP-99-30. Second, the issue being litigated
in this phase of the adjudication is not identical to the issue adjudicated in Section 8.

a. Site Specific Information f;)f Section 17, Unit 1 and Crownnoin.t Was Not

Necessary and Critical to the Presiding Officer’s Decision on the
Geophysical Environment for Section 8.

- In his decision determining that ﬁxe Westwater is hydrologically homogeneous at
Church Rock Section 8, the Presiding Qfﬁcer relied on seismic studies specific to Church
Rock, which he decided indicated that‘the.bﬁlk of the ore zone occurs entirely within a
portion of the Westwater consisting qf é block down-dropped by ancient faulting. m
Matter of Hydro Resources, Inc., LBP-99-36, SO-N.RC- at 85, emphasis. added. The

( .
Presiding Officer determined that the thickness of sand and sand content are greater

within this block than in the remainder of the Westwater. Id., emphasis added. The

Presiding Officer was clearly referring to the ore zone at Church Rock Section 8 and
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néver gave an indication tfmt the eVidgné:e.lie evaluated should apply to other areas of the
Westwater. Furthermore, fhe Presiding Ofﬁéer’s decision implicitly acknowledges local
variability within the Wéstwater, thereby 'strengthening the interpretation of his decision
as applying to the unique charactéristics found at Section 8. Therefore, the site specific
information concerning Section 17, U_nit 1 and Crownpoint was not a necessary and
critical part of the Presiding Oﬁicer’é}deterrnination of Section 8’s geophysical
énvironment and Intervenors should nth Be estopped from raising site specific

. geophysical evidence for Section 17, Umt 1 and Crownpoint.

b. The Issue Being Litigafed in This Phase of the Adjudication is Not
Identical to the Issue Litigated in the Section 8§ Adjudication.

The evideﬁce presented by Intéwenors in their March 7 Groundwater Presentation
shows that there is local variability within- the Westwater and consecjuenﬂy the issue with
respect to thé geophysical character of t'he'.Westvyaiter at Section 17, Unit 1 and
Crownpoint is not identical to the geophyﬁica] character of the Wéstwater at Section 8.
Intervenors’ expert, Dr. Spencer Lucas;,'épeciﬁcally relied upon outcrop analogue
analyses near Section ‘17 to make his &eterr_ninétion regarding channelizaton at Section
17. Declaration of Dr. Spencer G. Lucas at 917, 19 and Lucas Exhibit D, Figs., 1,2,
3.1-3.5 (Feb. 25, 2005) (“Lucas Declération”), attached as Exhibit 11 to Intervenors’
March 7 Groundwater Presentation. In anhiyzing the outcrop, Dr. Lucas notes the -
presence of narrow and localized channeis. 1d. at 94 47-48. He further clarifies his 1999
testimony regarding the permeability of the localized sand channels, which relate directly
to the ability of water to travel throuéh the channels more quickly. Id. at ] 45-46. Dr.
Lucas makes similar localized obsewétions about the geology in his outcrop analysis for

Unit 1 and Cfownpoint. Id. at §48.
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With respect to charir.lelization in tl:lé Westwater at Unit 1 and Crownpoint,
Iﬁterve_nors also rely on the modeling of MiéhaeLWallace. See generally, Declaration of
Michael G. Wallace (Marcﬁ 1, 2005) (“Wéllace Declaration™), attached as Exhibit X to
Intervenors’ March 7 Groundwater Preécntation. Although some of the assum.ptions that
Mr. Wallace makes in his modeling at aré similar to those made in his model of Section
8, the important diﬁ‘erence between Mr. Wallace’s Section 8 model and his Unit 1 and
Crownpomt models is that for the latter models he was able to use site spe01ﬁc data in the
record on which to base his model. Id at 1[ 29, Wallace Exhibit B., Fig. 10a; ] 53,
Wallace Exhibit B, Figs. 9, 24. In fact, vone of the main points of Mr. Wallace’s
testimony in Interevenors’ March 7 Gfoundwater Presentation is ’;hat his goundwater
models for Crownpoint and Unit 1 arevbertter calibrated than HRI;s models and therefore
more closely mirror the site.speciﬁc.dat‘a' offered by HRI in the record. Id., § 38, Table 2;
“ 56-53, Tables 3a, 3b.

In contrast, in his 1999 testimony, Mr. Wallace relied on site specific pump test
data that HRI provided from Church ﬁock Section.8. Response Affidavit of Michael G.
Wallace at § 9 and Exhibit 2-D (May 20,: 1999) (ACN 9905280117). Thus, the issue at
hand is whether the Westwater Canybn aquifer at Section 17, Unithl, and Crownpoint
consists of channels, while the issu¢ previously litigated was whether channels existed at
Section 8. Because the issues are not idéntical, Intervenors’ arguments should not be

barred by collateral estoppel.
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4, Intervenors’ Arguments Regarding Establishment of Baseline
Groundwater Quality, UCLs, and Hydraulic Connection Between Aquifers
Subsequent to Adjudication Were Not a Basis For the Presiding Officer’s
Performance Based Licensing Decision. '

In its Response, HRI contengls tf;ét Intervenors’ éhallenge of LC 10.21, which
allows HRI to establish baseline ground\{'ate; quality after adjudicavtion of its license, LC
10.22, which allows HRI to set ﬁbper control iiinits, based on groundwater quality data
' aﬁer- adjudication, and LCs 10.23 and 10.31, which allow HRI to determine whether there

is hydraulic communication between thé Westwater and adj acent aquifers, is barred by
collateral estoppel because Judge Bloch addressed the éame issues in his decision on
Performance Based Licensing. HRI Resb'onsg: at 68-70. However, just as HRI construed
. the scope of the issue addressed by Judge B_lbch with respect to the geophysical
environment at Section 8 too broadly, HRI alsé construes the issue addressed by Judge
Bloch in his PBL decision too broa;ily. , |
In LBP-99-10, the Presiding Officer addressed a number of issues raised i)y

Intervenors regarding the Staff’s applicéti_oﬁ of Performance Based Licensing to HRI’s
license. However, ultimately the Presiding Officer based his decision on the adequacy of

LCs 9.3 and 9.4. In the Matter of Hydro Resources, Inc., LBP-99-10, 49 NRC 145, 149-

150 (1999).
Moreover, the Presiding Officer specifically limited his PBL decision to the
Performance Based Licensing provisions in HRI’s license. Judge Bloch stated:

ENDAUM and SRIC have presented some specific arguments
concerning the alleged inadequacy of the license because of PBL. For
example, they contend that future mining cannot be conducted on Section
17 of HRI’s Church Rock site because that mining would contaminate the
restored, postmining groundwater quality in the adjoining Section 8. This
and other specific arguments may or may not have merit. They are not,
however, properly part of this Partial Initial Decision.
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Intervenors have many spéciﬂc concems in this case and they have

been permitted to make written presentations concerning the inadequacy

of this license in different areas. If this license is inadequate, they have

the opportunity to demonstrate that with respect to specific substantive

issues. There is no need to litigate those same issues in this Partial Initial

Decision, which covers Intervenors’ PBL concerns. The decisions on the

other concerns should cast additional light on whether or not the PBL

clause creates potentially unsafe or environmentally unsound conditions.

If specific defects in the license are shown, then those defects can be

remedied or the license can be invalidated.

_@ at 148-149. Clearly, the validity of LCs 10.21, 10.22, 10.23 and 10.31 or HRI being .
éllowed to determine baseline groundwatér quality, UCLs, and interaquifer connections
subsequent to adjudication of its liceﬂse, played no critical and necessary role in Judge
Bloch’s PBL decision. In fact, Judge Bloch specifically left these kinds of decisions for a
later date. Id. Therefore, Intervenors are not baﬁed by collateral estoppel from raising
these issues. X

B. The Staff’s Law of the Case Arguments Should Be Disregarded.

In its Response, the Staff argues that virtually all of Intervenors’ arguments
regarding the geophysical and geochemical environment, HRI’s violation of the Safe
Drinking Water Act (“SDWA”), abrogation of hearing rights, and the adequacy of HRI’s
restoration plans® at Section 17, Unit 1 and Crownpoint should be barred by the law of
the case doctrine. See, Staff Response, Sections I.A,1B.1-2,1V.A.1.a, V. In support of
its contentions, the Staff asserts that Intervenors “erroneously” summarized the Presiding
Officer’s decisions regardirig Section 8, which the Staff purports decide broad generic

issues that apply to the remaining sites. However, the Staff’s law of the case arguments

should be rejected for four reasons.

_ * Intervenors agree that the Commission stated that 9 pore volumes is a sufficient initial pore
volume for all the proposed mine sites. See, In the Matter of Hydro Resources, Inc., CLI-04-33,
60 NRC 581, 593 (2004). However, Intervenors do not agree that 9 pore volumes is actually
sufficient to restore groundwater at any of HRI’s proposed mine sites.

\
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.

First, the Staff reads the Presidiﬁg bfﬂcer’s Sectioﬁ 8 decision too broadly with
respect to his determination of the geophysiéal environment and contaminant fransport '
times. Second, Intervenors’ evidence ‘for Section 17, Unit 1, and Crownpoint is site
specific and therefore suBstantiaHy difféfent from their evidence for Section 8. Third,
Intervenors; challenge to License Condiﬁons 10.21, 10.22,10.23 ahd 1v0.31 aré
authorized by the Commission. Finally, even if the law of the case doctrine does appl);,'
the Presiding Officer shoﬁld exercise ﬂis discretion to examine Intervenors’ evidence for
Section 17, Unit 1 and Crownpoint and make a determination as to the validity of HRI’s

license for those sites in order to avoid a manifest injustice.

1. Requirements of the Law of the Case Doctrine, .

The law of the case doctrine provides that the decision of an appellate body is the

law of the case being adjudicated and 'should be followed in all subseqﬁent phases of that

case, in both the trial and appellate tribunals. Aetna Life Ins. Co. v. Wharton, 63 F.2d

378,379 (8% Cir. 1933). The law of tﬁe case covers not only the specific issue decided,

but also those issues decided by necessary implication. Williamsburg Wax Museum v.

Historic Figures, Inc., 810 F.2d 243, 250 (D.C. Cir. 1987). However, if the evidence
submitted in subsequent phases of litigation in a case is substantially different in material
respects from that presented earlier in the Htigation, the rule of the law of the case should

not be applied. Aetna Life Ins. Co. V. Wharton, 63 F.2d at 379. Additionally, the law of

* the case can be disregarded if there is a change in controlling authority, new evidence, or

the need to avoid manifest injustice. DeLong Equiprent Co. v. Washington Mills Electro

Minefals Corp., 990 F.2d 1186, 1196 (l_iih. Cir. 1993). Moreover, the law of the case

doctrine directs a court’s discretion but does not limit its power. 1d. at 1197.
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2. The Presiding Officer’s Section 8 Groundwater Decision is Restricted to
Section 8.

The Staff devotes a substantial portion of its presentation recounting the Presiding .
Officer’s decision in LBP-99-30 and asserting that the bulk of thé issues addressed by the
Presidiﬁg Ofﬁc;er for Section 8 are equally apblicaﬁle to Section 17, Unit 1, and
Crownpoint. Staff Response, Section I.B. Among the issues decided by the Presiding .
Ofﬂcel; for Section 8 that the Staff asserts a};ply equally to the .remaining mine sites are
the presence of sand channels and the ;vertical confinement of the Westwa-ter. Staff
Response at 50-52. Additionally, the Staff asserts that Judge Bloch’s decision regarding ﬁ
Section 8’s impact on Uncié;ground Source§ of Drinking Water (“USDW?”) should apply
to the remaining sites. Id. a£ 10. Howéver, with respect to these three issue areas, the

Staff reads tﬁe Presiding Officer’s decision too broadly.

a. ‘The Presiding Officer’s Decision Regarding the Presence of Sand
Channels in the Westwater was Limited to Section 8.

As noted above, the Presiding Officer’s decision with respect to the presenée of
sand channels in the Westwater was restricted to Section 8. In rendén'ng his decision, the
Presiding Officer relied on seismic studies specific to Church Rock, which he decided

indicated that the bulk of the ore zone: occurs entirely within a portion of the Westwater

consisting of a block down;drbpped by ancient faulting. In the Matter of Hydro

Resources, Inc., LBP-99-30, 50 NRC at 85, emphasis added. The Presiding Officer

determined that the thickness of sand and sand content are greater within this block than
in the remainder of the Westwater. 1d., emphasis added. The Presiding Officer was
clearly refe;ﬁng to the ore zone at Church Rock and never gave any indication that the

evidence he evaluated should apply to other areas of the Westwater. F urthermore, the
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Presiding Officer’s decision implicitly‘nci;noxvledges local variability within the
Westwater, thereby strengthening the interpretation of his decision as applying to the
unique characteristics found at Section 8 Id. (“On alocal scale [the Westwater] is
heterogeneous ...”). Finally, nowhere in his decision regarding the geophynical
environment at Section 8 did Judge Bloéh state that his findings extended to Section 17,

Crownpoint, or Unit 1.

b. The Presiding Officer’s Decision in LBP-99-30 Regarding Vertical
Confinement of the Westwater is Limited to Section 8.

The Staff also argues that the Presiding Officer’s determination that the
Westwatnr at Section 8 is vertically confined alserncompasges Section 17, Unit 1 and
Crownpoint. Staff Response at 52. However, the Presiding Officer’s determination that
 the Westwater is vertically confined is limited to Section 8.

The Presiding Officer specifically found that the “Recapture appears to be present

throughout Section 8, as reported by the Staff in the FEIS and HRI.” In the Matter of

Hydro Resources, Inc., LBP-99-30 50 NRC at 90, emphasis added. Nowhere in LBP-99-

30 does the Presiding Officer apply the éﬁdence presented regarding vertical
conﬁnement to Section 17, Unit l,'o_r _Crownpoint nor indicate that his decision extended
to those sites. : |

The Presiding Officer similarl.):' found thzit, based on testimony of the Staff and
HRI’s expert, Bartels, who discussed the Church Rock Environmental Report in nis .
testimony, “that the Brushy Basin snows characteristics of an efficient aquitard in the
mine area.” Id. at 91. The Presiding Cfﬁcer concluded that “there are unlikely to be any
serious problems fro;n vertical e;ccursidns in tne course of mining Church Rock, Section

8.’; 1d. Hence, the Presiding Ofﬁcér explicitly limited his consideration of vertically
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confining geologic structures to Section 8. Because the Staff reads the Presiding
Officer’s Section 8 decision regarding channelization and vertical confinement too
broadly, its law of the case argument with respect to these two issue areas should be

rejected.

C. The Presiding Officer’s Decision Regarding the Pollution of Underground
Sources of Drinking Water is Limited to Section 8.

Finally, the Staff argues that the following statement by the Presiding Officer
supports their argument that Intervenors should be barred by the law of the case from
arguing that HRI’s operations at Section 17, Unit 1 and Crownpoint violate the Safe
Drinking Water Act:

| In general, as discussed above, the underground geology in this

area and the monitoring program that HRI will implement carefully attend

to the protection of drinking water. There is no reason to believe that the

Church Rock Section 8 project will contaminate sources of drinking water.

" I conclude that HRI’s project does not violate the SDWA at

Church Rock Section 8, nor has there been a showing that the license

should be invalidated because of a serious problem under the SDWA at
Crownpoint. -

Staff Responsé at 10, citing LBP-99-50, 50 NRC at 109. However, the Presiding
Officer’s qualification “in this area” when discussing undergrou_nd geology, cleariy
‘shows his intention to limit his decision to Section 8. Id. M(;reover, the Staff’s
interpretation of Judge Bloch’s decisioh is.inconsistent with his order bifurcating the
proéeeding and subsequent order granting HRI’s motion to place the adjudication in'
abeyance.

In the order granting HRI’s bifurcation motion, Judge Bloch limited Intervenors

to: 1) any issue challenged {thg validity of the license issued to HRI, 2) any aspect of the

license concerning operations on Section 8, and 3) any aspect of the license concerning
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transportation or treatment of materials extracted from Section 8. In the Matter of Hydro

- Resources, Inc., Memorandum and Order (Scheduling and Partial Grant of Motion for
Bifurcation) at 2-3 (Sept. 22, 1998) (unbﬁblished). At HRI’s request, and with the Staff’s
| support, the Presiding Officer expressly limited Intervenors to chailenges regarding
Section 8 and to now bar Inteweﬁors;s afguments regarding Section 17, Unit 1 and
Crownpoint would not only be ﬁmdamentally unfalr but would also mlsread the intent of
the Presiding Ofﬁcer s orders. 8 A, : : : » '
Given fhc above context, to the ¢xient tﬁat the Presiding Officer mentions
“Crownpoint” in LBP-99-30, he mos{ lii(ély meant that HRI’s operation at the
Crownpoirit mine site would not harmA Crp“}r;point"s public drinking water supply. His
hention of Crownpoint in LBP-99-30 was most likely simply an acknowledgement of LC
10.27, which prohibits HRI from condu;:t_ing operations at its 'Crownpo.int site until it
moves the town of Crownpoint’s muniéipal. drinking water wells. SUA-1508, LC 10.27.
Itis unlikely‘that the Presiding Officer was referring to underground sources of drinking
water neérby HRI’s Crownpoint operatibns. Even if the Presiding Officer detérmines
that the law of the case appli’es to the Crdwnpoint mine site’, it should not apply to

Section 17 or Unit 1, which are clearly not covered by Judge Bloch’s decision.‘

5 The Presiding Officer should not apply the law of the case doctrine to bar Intervenors from
arguing that HRI’s operations at Crownpoint would contaminate nearby USDW because it would
result in a manifest injustice. See, DeLong Equipment Co., 990 F.2d at 1196. Given the limited
nature of Judge Bloch’s rulings and the Commission’s ruling that Intervenors should be
" permitted to challenge the remaining three sites, the current Presiding Officer should err on the
side of caution and determine the validity of HRI’s license for Section 17, Unit 1 and Crownpoint
" on the merits. See, CLI-01-4 calling the phrase that allowed Intervenors to challenge “any issue
that challenged the overall validity of the license issued to HRI” ambiguous and leading to
confusion. Id., 53 NRC at 35. _
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3. Intervenors’ Evidence for Séction 17, Unit 1, and Crownpoint is
Substantially Different from the Evidence Presented for Section 8.

In its Response, the Staff argues that the evidence presented by Intervenors for
Section 17, Unit 1, and Crownpoint with réspect to the Westwater’s geophysical and .
geochemical characteristics is cumulativ¢ and therefore should be barred tiy' the law of
the case. In particular, the Staff argues that the Intervenors have not presented any
substantially different e\(idcncewith régard to contaminant transport times. Staff
Response at 47. Thci Staff also argues that Intervenors have not presented any
substantiall)"r different evidence that i\iould warrant disturbing the Presiding Officer’s
decision that sand channels do not exisi at Section 8. Id. at 51. The Staff further argues
that Intevenors’ evidence regdriiing the veiiical confinement of the Westwater at Section
17, Unit 1 and Crownpoint is likewise;cﬁm.ulative‘ and should be barred by the law of the
case. Id. at 52. Finally, the Staff argues that Judge Bloch has previously determined that
natural attenuation wouid s.sufﬁciently i)rdtcct groundwater quality at Section 8 and
therefore Intervenors’ evidence regarding natural attenuation at Section 17, Unit 1 and
Crownpoint should be disregarded. _E-. at 14415.

However, the Staff misconstrues Intervenors’ evidence regarding the above issues
for Sgction 17, Unit 1 and Crownpoint. The Intervenors’ evidence regarding
channelization, contaminant transport timés and vertical confinement is site specific and

therefore substantially different than the evidence provided for Section 8°.

6 The Staff acknowledges this fact by aséerting that site specific pump tests and geophysical logs
are the best tools for determining how geologic unit will behave under groundwater
hydrodynamic flow conditions for ISL mining. Staff Response at 43, citing Von Till Affidavit,
917 and 16. ' .
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a.  Evidence Regarding Channelization.

- Intervenors’ expert, Dr. Spencer 'Lucés, specifically relied upon outcrop analogue
analyses near Section 17 to make his determination regarding channelizaton at Section
| 17. Lucas Declaration at §{ 17, 19 and ‘Lucas Exhibit D, Figs., 1,2,3.1-3.5. In
analyzing the outcrop, Dr. Lucas notes thq presence of narrow and localized channels. Id. .
He further clarifies his 1999 tes'timony're:gar'ding the permeability of the localized sand
ch.anne]s, which relate directly to the ability of water to travel through the channels fnore
quickly. Id. at §§ 45-46. Dr. Lucas m‘akés similar observations about the local geology in
his outcrop analysis for Unit 1 and Crbwnpoin't;’. Id. at § 48.

With respect to channelization in the Westwater at Unit 1 and Crownpoint,
Intervenors also rely on the mddeling of Michael Wallace. Although some of the
assumptions that Mr. Wallace rhakes in his modeling at are similar to those made in hié
model of Section 8, the important diﬂ’erénce between Mr. Wallace’s Section 8 .model and
his Unit 1 and Crownpoint models is thét for the lattgr models he was able to use site
specific data suppliéd by HRI on which t.o base his’ model. Wallace Declaratioh at 29,

A Wallace Exhibit B., Fig. 10a; § 53, Wailgce Exhibit B, Fiés. 9, 24. In fact, one of thg:
main points of Mr. Wallace’s testimonvy.i‘n‘ Interevenors’ March 7 presentaiion is that his
groundwater models are more closeiy éél'ibrated to HRI’s own data than HRI’s model.

Id., 9 38, Table 2; 4 56-58, Tables 3a, 3b.

7 Even if the Presiding Officer determines that the law of the case doctrine may apply to )
Intervenors’ arguments regarding the presence of sand channels in the Westwater at Section 17,
Unit 1 and Crownpoint, he should exercise his discretion to decide this issue on the merits to -
avoid a manifest injustice. See, DeLong Equipment Co., 990 F.2d at 1196. In his testimony
attached to Intervenors’ March 7 Groundwater Presentation, Dr. Lucas specifically points.out that
Judge Bloch fundamentally misunderstood and misapplied his testimony regarding channelization
at Section 8. Lucas Declaration at §§ 49-51. In order to avoid basing a decision for the remaining
sites on this misunderstanding, the current Presiding Officer should evaluate Intervenors’
evidence and make a decision on this issue on the merits. .
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In contrast, in his 1999 testimoriy,"Mr.,Wallace relied on site specific pump test
data that HRI provided from Church Rock Section 8. Response Affidavit nf Michael G.
Wallace at § 9 and Exhibit 2-D (May 20, 1999). Thus, while Mr. Wallace used many of
the same generally accepted modeling fechniques in reaching his conclusions about

channelization at Unit 1 and Crownpoint, the actual data he relied upon was specific to

- those two sites. The evidence Intewen})rs have presented to show the presence of sand

channels in the Westwater at Section 17, Crownpoint, and Unit 1 is therefore
significantly different than the evidence presented for Section 8.

b. Evidence Regarding Contaminant Transport Times.

As explained in Section a, abdve, ‘Mr. Wallace’s groundwater models were based

on site specific pump test data for Unit 1 and Crownpoint provided by HRI. Wallace

Declaration at § 29, Wallacé Exhibit B.? Fig. 10a; § 53, Wallace Exhibit B, Figs. 9, 24.
Because Mr. Wallace’s conclunions régarding contaminant transport times at Unit 1 and
Crdwnpoint were necessarily based upon his initial characterization of the Westwater’s
geophysical environment at thosé site, which was in turn based upon site speciﬁc data,
those conclusions are unique to Unit 1 and Croyvnpoint. Thus, while Mr. Wallace used
generally acceptable moaeling techniqnes to determine éontaminant transport times for
Unit 1 and Crownpoint, just as he did for Sention 8, the data upon which he relied to
generate those models was site speciﬁé and unique to Unit 1 and Crownpoint.

(3 Evidence Regarding Vertical Confinement of the Westwater -

As with their'arguments regarding the presence of sand channels in the Westwater
at Section 17, Unit 1 and Crownpoint and contaminant transport times at Section 17, Unit

1 and Crownpoint, the Intervenors relied on site specific information that is substantially
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different from the evidence they presented with ‘respect to Section 8. Lucas Declaration
at §9 16-18, 22, 23. Again using outcrop analogues, Dr. Lucas demonstrated t.he local
variability of the Recapture Member at Section 17. For example, Dr. Lucas showed how
the recapture was not even present at the outcrop analogue he used for Section 17 and in
fact the Westwater was not confined from either overlying or underlying aquifers. Id. at

4 20, Lucas Exhibit D, Fig. 2. Additionally, Dr. Lucas demonstrated how, where the
Recapture existed near Section 17, it ;‘pinched out” in a very short lateral distance, which
supported his conclusion that the Recap‘ture was not an effective confining unit at Section-
17. Id. atq 21; Lucas Exhibit D, Fig. 3 2. |

Additionally, Dr. Lucas’ critique of Lichnovsky’s geophysical log interpretation
was based on a drill log drilled for driAll hole. # 53/41, which was located on Section 17.
1d. at § 35. Moreover, in drawiﬁg his éonclusion that the Recz.lpturé does not exist at
Section 17, Dr. Lucas compared the geophysical log from Section 17 to his outcrop
analogue, which, as explained ab.ove, Was site speciﬁc.

Likewise, when Dr. Lucas performed his outcrop analogue study for Unit 1 and
Crownpoint, he did so on the neare;f avéilable outcrop. Id. at §25. As with his outcrop
anaiogue study for Section 17, Dr. Lucas relied on the unique local stratigraphic
characteristics to reach his conclusioné. fAs is obvious fr<‘>m Dr. L{Jcas_»’ Exhibit D, Fi_gs.
2,4.1-4.4, the local stratigréphy near Crompoiﬁt is different from that at Section l’).
Thus, I.)rT Lucas drew different 6onclu§ions aboﬁf vertical confinement at Unit 1 and
' Crownpoint than he did at Section 17.

Fina]ly, Infevenors’ expert Michéei Wallace based his conclusion that the

Westwater was not vertically confined at Crownpoint based on the results of site specific
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pump test data provided by HRI. Sup‘pler'nentalrWa]lace Declaratiop at 49 6-13 (March 3,
2005), attached as Exhibit LL to Intervenors’ March 7 Groundwater Presentation. In
addition to being site specific, this evidence was not even avéilable to Intervenors in 1999
when they presented evidence on the Westwater’s vertical confinement at Section 8. See,
Intervenors’ Motion for Issuance of a Spbpoena for the Production of Documents and to

Supplement the Hearing Record and Motion for Stay of Proceedings; Expedited

Consideration Requested at 2 (Dec. 29','2004). Intervenors’ evidence regarding vertical

confinement of the Westwater at Section 17, Unit 1 and Crownpoint is substantially

different than the evidence they presented on this issue for Section 8 and the law of the

case doctrine is therefore inapplicable.

d. Evidence Regarding Natural Attenuation.

In his testimony regardiﬁg ihe ability of natural chemical processes in the
Westwater to protect groundwater quality, Dr. Abitz’s testimony in this phase of the
adjudié:ation differs in one important réspect from his testimony in 1999. In his
beclaration attached to Intervénors’; March 7 Groundwater Presentation, Dr. Abitz no.tes
that an important factor regarding his ultimate conclusion is the transition of the

Westwater to an oxidizing environment in the Church Rock and Crownpoint areas.

" Declaration of Dr. Richard J. Abitz at 9 56 (March 3, 2005) (“Abitz Declaration”),

attached as Exhibit N to Intervenors’ March 7 Groundwater Presentation. This fact is
fundam-ental to Dr. Abitz’s conclusion that pnder natural conditions there are very few
receptor sites for uranyl-carbonaté ani:0n5 produced by ISL mining and thus natural
attenuation is inefficient and unreliable. Id.. This basis for Dr. Abitz’s conclusion is

significantly different evidence than that presented by Intervenors in 1999.
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4, Intervenors’s Challenge to Spemﬁc License Condltlons Should Not Be
Barred by the Law of the Case

Finally, without specifically mentlonmg the law of the case doctrine, the Staff
argues that the Intervenors’ contention that their.hearing rights were violated under the
Atomic Energy Act because numerous license conditions allow HRI to establish material
information after adjudication are “beyond the scope” of this hearing because the
Presiding Officer determined that SImllar arguments were not germane in LBP-98-09.
Staff Response at 27-28. However, this law of the case argument fails because in theip
March 7 Groundwater Presentatlon Intervenors challenged spec1ﬂc hcense conditions,
i.e., LCs 10.21, 10.22, 10. 23 and 10 31 March 7 Groundwater Presentation at 39-40.

Intervenors are guaranteed the opportunity to challenge specific license conditions for

Section 17, Unit 1, and Crownpoint by the Commission. In the Matter of Hydro

Resources, Inc., CLI-01-4, 53 NRC at 40, n.2. Moreover, in LBP-98-9 Judge Bloch had
the opportunity to specifically find that challenges to particular license conditions were
not germane, since HRI’s License had been issued, but did not do so®.

The Staﬂ' also argues the law of the ease should apply to specific aspects of
Intervenors’ challenge to LCs 10.21 and‘10.2.2. ,Staff Response at 10-12, 31-32. Given
the context of Judge Bloch’s order bifttrcating the hearing and the ambi.guity\surtounding
the what evidence should be presented and what evidence the former Presiding Officer
would consider, the current Pre51dmg Ofﬁcer should evaluate Intervenors evidence on
HRI’s establishment of baseline groondwater quallty and determination of UCLs for

Section 17, Unit 1, and Crownpoint and make a determination of the validity of that

8 Judge Bloch’s ruling was based on Intervenors Second Amended Request for Hearmg, Petition
to Intervene and Statement of Concerns, submitted prior to HRI’s license being issued. In the
Matter of Hydro Resources, Inc., LBP-98-9, 47 NRC at 280 n. 43.
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evidence on the merits. The Staff’s law of the case argument on this issue should

therefore be rejected.
IV. CONCLUSION

For all of the foregoing reasons, all HRI’s collateral estoppel arguments and all

the Staff’s law of the case arguments should be rejected.

Dated: May 9, 2005

Laura Berglzﬁ\\ ‘
DNA-People’s Legal Services, Inc.

PO Box 765
Tuba City, Arizona 86045
" Santa Fe, New Mexico 87505 . (928) 283-3211
. (505) 989-9022 ‘
Attorneys for ENDAUM and SRIC = Attorneys for Grace Sam and -
" : Marilyn Morris
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