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NEVADA'S MOTION FOR AN ORDER TO SHOW CAUSE 
WHY NRC STAFF SHOULD NOT BE SANCTIONED 

FOR FALSE CERTIFICATION OF LSN COMPLIANCE 

On May 4, 2005, at the hearing ordered by the PAPO Board on the use of privileges 

associated with participants' Licensing Support Network ("LSN) document collections, Nevada 

learned for the first time that NRC staff, in certifying on July 30, 2004 (see Exhibit No. 1) that it 

had made all of its docunlentary material electronically available pursuant to the requirements of 

10 C.F.R.55 2.1003(a)(l) and 2.1009(b), apparently failed to include headers for any of its 

hundreds or even thousands of documents that it had withheld on the basis of a claimed 

privilege. In an exchange at that hearing (Tr. 6-7) with NRC Staff attorney Tyson Smith, Board 

Chainnan Judge Moore and Judge Karlin each queried NRC Staff as to the status of its LSN 

collection: 

CHAIRMAN MOORE: Staff, how many documents do you have in the LSN, 

and expect to have in the LSN, and what's the breakdown of privilege claims? 

MR. SMITH: Well, we expect to have in the hundreds of privilege documents 

rather than thousands or tens of thousands, but right now it's very difficult for us 



to estimate what those might be. It's going to depend on the content of the license 

application, as well as any admitted contentions. 

CHAIRMAN MOORE: How many documents do you have now? 

MR. SMITH: Currently we have no privilege documents on the LSN. 

CHAlRMAN MOORE: Okay. But you expect hundreds, not thousands. 

MR. SMITH: That's correct. 

CHAIRMAN MOORE: Are we talking under 500? 

MR. SMITH: I think 500 to 1,000 is probably the appropriate range. 

JUDGE KARLIN: Well, may I ask; the Staff certified last year to about 25,000 if 

I'm cossect, and none of those were claimed to have any privilege? They were 

header only, no header oldies? 

MR. SMITH: That's correct, they [sic] were no header onlies for privilege 

purposes. 

This exchange suggests that when NRC certified its doc~~ment collection on July 30, 2004 

- as it was required to do pursuant to 10 C.F.R. 5 2.1003(a) within 30 days following DOE'S 

initial certification of compliance made on June 30,2004 - it had, either knowingly or through 

gross inadvertence, failed to include bibliographic headers for any of the documents it was 

withholding on the basis of privilege.1 But Section 2.1003(a) - the basis for NRC Staffs 

certification - requires in subsection (a)(l) that bibliographic headers for "all documentary 

material" be put onto the LSN. It allows, in subsection (a)(2), only the electronic image of such 

documentary material to be excluded "subject to the claims of privilege in Section 2.1006." 

1 Nevada assumes that NRC Staffs 500 to 1000 privileged documents were not all created 
between July 30,2004, the date of NRC Staff certification, and May 4, 2005, the date of the 
PAP0 hearing on privileges. 



The reason for this requirement is obvious: If headers are not produced and made 

available for privileged documents, Nevada and the other participants to the Yucca licensing 

proceeding have no way to know that such documents even exist, and have no way to challenge 

any assertion of privilege. It is thus a vital requirement of the LSN regulations that headers for 

such documents be created and posted on the LSN at the time of initial certification. The 

proceeding IIIUS~ rely on the good faith of the parties in making this initial production. 

Because DOE'S initial certification was struck by the Board on August 3 1, 2004, Nevada 

is unclear whether NRC Staffs initial certification on July 30, 2004, became null and void. 

There is nothing in the regulations or in the Board's August 3 1, 2004 order that would suggest it 

did, but this matter is not specifically addressed either in the regulations or in the Board's order. 

Nevada believes, however, that it is not pertinent to its request here whether NRC Staffs 

certification remains in effect or not. The LSN was designed and implemented in Commission 

regulations with the assumption of good faith by the parties, and "a good faith standard must be 

applied to each participant's document production." Board's August 3 1 Order, at p. 16. 

Accordingly, the integrity of the process of production is as important in this proceeding as the 

content and status of the production itself. Id. at 16-1 8. 

NRS Staffs certification that it had made "all" of its documentary material available, at 

the very same time it knew it was withholding 500 to 1000 privileged documents without making 

headers available for such documentary material, appears to have constituted a serious breach of 

the regulations rendering NRC Staffs initial certification materially false as a matter of fact and 

law. Regardless of whether NRC Staff now has a chance to re-certify, and to do so correctly, its 

conduct in making a false certification to the Board on July 30,2004, appears to have constituted 

lack of good faith and to now warrant sanctions. The Board clearly has the power to impose 



sanctions under 10 C.F.R. $ 5  2.1010,2.319, and 2.321(c). See also, the Board's August 31 

Order at pp. 10-11. 

Nevada notes that the sanction it and any other prospective participant faces in this 

proceeding for failing to demonstrate "substantial and timely compliance with the requiren~ents 

of 5 2.1003 at the time it requests participation" in the licensing proceeding is to have its party 

status denied. 10 C.F.R. 5 2.102(b)(l). Thus, as the Board's order striking DOE'S initial 

certification vividly illustrated, the regulations apply considerable gravity to certificatioils of 

compliance made with respect to LSN document collections. 

At the hearing on May 4, 2005, in connection with its Question 1 1, the Board grappled 

with the issue of what sanctions should be imposed for "an untimely, incomplete, or insufficient 

privilege log." Tr. 21 0. Mr. Smith responded to that question as follows: 

MR. SMITH: . . .any sanction should be proportional to the inadequacy of 

the privilege log. For example, for a modest violation, the Board could 

order a party to suppleinent its privilege log or for a more serious violation, 

you could waive the privilege or disqualify an attorney or a firm or even 

strip a potential pasty of its potential party status. 

Though we are dealing here with the inadequacy of an initial certification due to its lack of 

privilege headers and not with a privilege "log," the same principles would appear to apply, if 

not with more gravity, since the conduct here effectively concealed the very existence of 

documents the NRC Staff claims to be privileged. 

In any event, Nevada does not presently seek sanctions against NRC Staff, because it 

does not presume to know all of the facts on which Staff apparently failed to comply with 

Commission regulations in certifying its LSN doculnent collection last summer. In addition, 



Nevada does not know what impact the Board's striking of DOE'S certification would or should 

have with respect to Staffs noncon~pliance, if it cannot be justified. For those reasons, Nevada 

respectfully requests that the Board issue an Order to Show Cause why NRC Staff should not be 

sanctioned, so that Staff, DOE, and other interested participants can be afforded the opportunity 

to express their views. 

Charles J. Fitzpatrick 
Martin G. Malsch 
Robert J. Cynkar 
EGAN, FITZPATRICK, MALSCH 
& CYNKAR, PLLC 

8300 Boone Boulevard, Suite 340 
Vienna, Virginia 22 1 82 
(703) 891-4050 Telephone 
(703) 891-4055 Facsimile 

Attorneys for the State of Nevada 

May 16,2005 



No. 1 



July 30,2004 
UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

BEFORE THE PRE-LICENSE APPLICATION PRESIDING OFFICER BOARD 

In the Matter of 1 

U.S. DEPARTMENT OF ENERGY 
) 
) Docket No. PAPO-00 

(High Level Waste Repository: 
) 
) ASLBP NO. 04-829-01 -PAP0 

Pre-License Application Matters) 1 

NRC CERTIFICATION OF COMPLIANCE 

On June 30,2004, the Department of Energy (DEN) filed its certification of compliance 

under 10 C.F.R. fj 2.1009(b) with the Secretary of the Commission. See Letter from 

W. John Arthur, Ill, Deputy Director, DEN Office of Civilian Radioactive waste Management, to 

Annette L. Vietti-Cook, Secretary, US. Nuclear Regulatory Commission, at Appendix D 

(June 30,2004) (ML041830699). 

Not later than 30 days after certification by DEN, viz., by July 30,2004, the NRC Staff 

(NRC), as a party to the potential license application proceeding, must certify to the Pre- 

Application Presiding Officer that it has made its documentary material electronically available. 

10 C.F.R. 33 2.1003(a) and 2.1009(a), (b), Specifically, the NRC official responsible for 

administering the agency's obligation to make its documentary material electronically available 

must certify that procedures concerning electronic availability of documentary material have 

been implemented, and that, to the best of his or her knowledge, documentary material has 

been identified and made electronically available. 10 C.F.R. 5 2.1 OOg(b). 

Accordingly, appended to this filing is the certification of Jack R. Strosnlder, Director of 

the Office of Nuclear Material Safety and Safeguards (NMSS), the responsible official for the 

NRC's efforts to identify and make its documentary material available. See Certification of 

Availability of Documentary Material (July 30,2004) (NRC Certification). 



This certification is being submitted with due regard fot the recent testimony of the 

Licensing Support Network Administrator (LSNA) during the July 27,2004 oral argument, that 

the Licensing Support Network (LSN) indexing software was having difficulty crawling and 

indexing a small number of NRC documents that had been made electronically available. See 

Transcript at 106. Subsequently, in response to requests by the NRC, the LSNA provided the 

NRC with a list of the documents previously made available by the NRC but not yet accessible 

via the central LSN website. Attachment A to the certification lists these documents, which are 

available via the NRC's Agencywide Documents Access and Management System (ADAMS). 

See NRC Certification at 2. 

The NRC remains ready to work with the LSNA, if requested, to address technical 

issues. See NRC Certification at 2. The NRC has not been able to ascertain, however, what 

technical problems exist or when such problems may be resotved so that all NRC documents 

are accessible via the central LSN website. Id. 

Respectfully submitted, 

, ~ounsk l  for NRC Staff 

~ o u i s e l  for NRC Staff 

Dated at Rockville, Maryland 
this 30th day of July, 2004. 
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CERTIFICATION OF AVAILABILITY OF DOCUMENTARY MATERIAL 

As the official responsible for the administration of the U.S. Nuclear Regulatory 

Commission Staff (NRC) responsibility to provide electronic files of documentary material, I 

hereby certify, pursuant to 10 C.F.R. f j  2.1009(b), that the procedures specified in 10 C.F.R. 

fj 2.1 009(a)(2) have been implemented and that, to the best of my knowledge, documentary 

material specified in 10 C.F.R. fj 2.1003 has been identified and made electronically available in 

accordance with the requirements of 10 C.F.R. 5 2.101 1(b)(2). 

I am informed: (1) that the Licensing Support Network Administrator (LSNA) recently 

indicated that there is a small number of NRC documents not indexed by the Licensing Support 

Network (LSN) indexing software due to technical problems; (2) that those documents cannot 

currently be accessed through the LSN central website (http://www.lsnnet.gov); and (3) that it is 

not clear when the associated technical problems may be resolved, and the documents will be 

accessible via the central LSN website. 

Therefore, I have directed my staff to continue to be available to work with the LSNA, if 

requested, to resolve issues within the NRC's control that the LSNA may identify. In the 

interim, the unindexed documentary material is otherwise publicly available via the U.S. Nuclear 



, 

Regulatory Commission's A- 

. 

-2- 

.nencywide Documents Access and Managem lent System (ADAMS) 

(http:llwww.nrc.govlreading-rm/adams.html). A list of these documents as of yesterday 

morning is appended hereto as Attachment A. 

snider. Director w Office of Nuclear Material Safety 
and Safeguards 

Dated at Rockville, Maryland 
this 30th day of July 2004 
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CERTIFICATE OF  SERVICE 

I certify that copies of the foregoing NEVADA'S MOTION FOR AN ORDER TO 
SHOW CAUSE WHY NRC STAFF SHOULD NOT BE SANCTIONED FOR FALSE 
CERTIFICATION OF LSN COMPLIANCE has been served upon the following persons by 
electronic mail: 

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop - T-3 F23 
Washington, DC 20555-0001 
Thomas S. Moore, Chair 
Administrative Judge 
E-mail: PAPO@,nrc.gov 
Alex S. Karlin 
Administrative Judge 
E-mail: PAP0@,1irc. gov 
Alan S. Rosenthal 
Administrative Judge 
E-mail: PAPO@,nrc.gov & rsnthl@con~cast.~~et 
G. Paul Bollwerk, I11 
Administrative Judge 
E-mail: PAPO@,nrc.gov 
Anthony C. Eitreim, Esq. 
Chief Counsel 
E-mail: PAPO@,nrc.gov 
James M. Cutchin 
E-mail: PAPO@,nrc.gov 
Bethany L. Engel 
E-mail: PAPO@,nrc.gov 
Amy C. Roina, Esq. 
E-mail: PAPO@,nrc.gov 
Jonathan Rund 
E-mail: PAPO@nrc.gov 
Susan Stevenson-Popp 
E-mail: PAPO@nrc.gov 
Christopher M. Wachter 

E-mail: PAPO@,nrc.gov 
Daniel J. Graser 
LSN Administrator 
E-mail: di g2@nrc.gov 
ASLBP HLW Adjudication 
E-mail: ASLBP HLW Adiudication@,nrc.gov 

U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop -0-16 C1 
Washington, DC 20555-0001 
Hearing Docket 
E-mail: hearingdocket@nrc.gov 
Andrew L. Bates 
E-mail: alb@nrc.gov - 

Adria T. Byrdsong 
E-mail: atb 1 @,nrc. - gov 
Rebecca L. Glitter 
E-mail: rll@,nrc.gov 
Emile L. Julian, Esq. 
E-mail: els@,nrc.gov - 

Evangeline S. Ngbea 
E-mail: esn@nrc.gov 



U.S. Nuclear Regulatory Commission 
Office of Congressional Affairs 
Mail Stop -0-17A3 
Washington, DC 20555-0001 
Thomas R. Combs 
E-mail: trc@,nrc.gov 

U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop -0-15-D21 
Washington, DC 20555-0001 
Karen D. Cyr, Esq. 
General Counsel 
E-mail: ltdc@,nrc.gov 
Shelly D. Cole, Esq. 
E-mail: sdcl @nrc.gov 
David A. Cummings, Esq. 
E-mail: dac3@,,nrc.gov 
Gwendolyn D. Hawkins 
E-mail: gxh2@,nrc.gov 
Janice E. Moore, Esq. 
E-mail: je1n@,11rc.gov 
Trip Rothschild, Esq. 
E-mail: tbr@,mc.gov 
Tyson R. Smith, Esq. 
E-mail: trs 1 @,nrc.gov - 

Hany E. Wedewer, Esq. 
E-mail: hew@,nrc.gov - 

Mitzi A. Young, Esq. 
E-mail: niay@,urc. gov 
Marian L .Zobler, Esq. 
E-mail: mlz@,nrc. gov 
OGCMailCenter 
E-mail: OGCMailCenter@,nrc.gov 

Hunton & Williams LLP 
Counsel for the U.S. Department of Energy 
Riverfront Plaza, East Tower 
95 1 East Byrd Street 
Richmond, VA 232 19 
W. Jeffrey Edwards, Esq. 
E-mail: j edwasds@$unton.com 
Kelly L. Faglioni, Esq. 
E-mail: kfaglioni@,hunton.com 
Melissa Gsier 

Donald P. Irwin, Esq. 
E-mail: dinvin@hunton.co~~~ 
Stephanie Meharg 
E-mail: sn~eharg@h~~nto~l.com 
Edward P. Noonan, Esq. 
E-mail: enoonan@,hunton.coll~ 
Audrey B. Rusteau 
E-mail: asusteau@11unton.com 
Michael R. Shebelskie, Esq. 
E-mail: n~shebeleski@l~~~nton.con~ 
Christopher A. Updike 
E-mail: cupdike@J~unton.com 
Belinda A. Wright 
E-mail: bwright@hunton.com 

U.S. Department of Energy 
Office of General Counsel 
1000 Independence Avenue, S . W . 
Washington, DC 20585 
Martha S . Crosland 
E-mail: Martha.Crosland@,hq .doe.gov 

U.S. Department of Energy 
Office of Civilian Radioactive Waste 
Management 
Office of Repository Development 
1 5 5 1 Hillshire Drive 
Las Vegas, NV 89134-6321 
W. John Arthur, 111, Deputy Director 
E-mail: j olm arthur@,notes .YI~P. gov 

U.S. Department of Energy 
Office of Civilian Radioactive Waste 
Management 
Office of Information Management 
Mail Stop 523, P.O. Box 30307 
North Las Vegas, NV 89036-0307 
Harry Leake 
E-mail: harry leake@,ymp.gov 
Mark Van Der Puy 
E-mail: mark vanderpuy(ii>,mp.gov 

E-mail: mgsier@hunton.com 



U.S. Department of Energy 
Office of General Counsel 
1 5 5 1 Hillshire Drive 
Las Vegas, NV 89134-6321 
George W. Hellstrom 
E-mail: george.he1lstrom~ylnp.gov 

Yucca Mountain Project Licensing Group 
DOEIBSC 
Jeffrey Kriner 
E-mail: jeffrey kriner@,yxp.gov 

Lander County Nuclear Waste Oversight 
Program 
3 185 South Humboldt St. 
Battle Mountain, NV 89820 
Loreen Pitchford 
E-mail: gb4@,charter.net 
Deborah Teske 
E-mail: dteske@,Landercounty.com 

Lincoln County Nuclear Oversight 
Program 
100 Depot Avenue, Suite 15, P.O. Box 1068 
Caliente, NV 89008-1068 
Lea Rasura-Alfano, Coordinator 
E-mail: jcciac~co.lincoln.nv.us 

Nuclear Waste Technical Review Board 
Victoria Reich 
E-mail: reich@nwtrb.gov 

Nevada Nuclear Waste Task Force 
Alamo Plaza, 4550 W. Oakley Blvd. 
Suite 11 1 
Las Vegas, NV 89102 
Judy Treicl~el, Executive Director 
E-mail: judvnwtf~aol.com 

Churchill County 
155 North Taylor Street, Suite 182 
Fallon, NV 89406 
Alan Kall 
E-mail: comptroller@,churchillcou~~t~.org 

Clark County Nuclear Waste Division 
500 S. Grand Central Parkway 
Las Vegas, NV 89 155 
Irene Navis 
E-mail: iln@,co.clark.nv.us 
Engelbrecht von Tiesenhausen 
E-mail: evt@,co.clark.nv.us 

Eureka County Yucca Mtn Info Office 
P.O. Box 990 
Eureka, NV 893 16 
Laurel Marshall, Progran~ Coordinator 
E-mail: ecinarshall@,eurekanv.org 

Intertech Services Corporation 
(for Lincoln County) 
P.O. Box 2008 
Carson City, NV 89702-2008 
Dr. Mike Baughrnan 
E-mail: bigboff@aol.com 

Mineral County Board of County 
Commissioners 
P.O. Box 1600 
Hawthorne, NV 89415 
Linda Mathias, Administrator 
Office of Nuclear Projects 
E-mail: n~ii~eral@oem.l~awtharne.nv.us 

Nye County Department of Natural 
Resources & Federal Facilities 
1210 E. Basin Road, Suite 6 
Pahrump, NV 89048 
Les Bradshaw 
E-mail: clittle@,co.nye.nv.us 

Nye County RegulatoryILicensing Adv. 
18 150 Cottonwood Rd. #265 
Sunriver, OR 97707 
Malachy Murphy 
E-mail: 1nrmurphy@,c1nc.net - 



White Pine County Nuclear Waste 
Project Office 
959 Campton Street 
Ely, NV 89301 
Mike Simon, Director 
E-mail: wpnucwst 1 @,i),mwpower.net 

Inyo County (CA) Yucca Mountain 
Nuclear Waste Repository Assessment 
Office 
P.O. Drawer L 
Independence, CA 93526 
Andrew Remus, Project Coordinator 
E-mail: areinus@~net.com 

Abby Johnson 
6 17 Terrace Street 
Carson City, NV 89702 
E-mail: abbyi@,,cr;bis.com - 

National Congress of American Indians 
1301 Connecticut Avenue, NW - 2"d floor 
Washington, DC 20036 
Robert I. Holden, Director 
Nuclear Waste Program 
E-mail: robert holden@ncai.org 

Public Citizen 
21 5 Pennsylvania Avenue, SE 
Washington, DC 20003 
Michele Boyd, Legislative Representative 
Critical Mass Energy and Environment 
E-mail: inboyd@citizen.org 

Public Citizen Litigation Group 
1600 2ot" Street, NW 
Washington, DC 20009 
Brian Wolfman, Esq. 
E-mail: bwolfinanOcitizen.org 

Ross, Dixon & Bell 
2001 K Street N. W. 
Washington, D.C. 20006- 1040 
William H. Briggs 
E-mail: wbri e;gs@rdblaw.com 

Environment Protection Agency 
Ray Clark 
E-mail: clark.ray@,epa.gov 

Nuclear Energy Institute 
1776 I Street, NW, Suite 400 
Washington, DC 20006-3708 
Michael A. Bauser, Esq. 
Associate General Counsel 
E-mail: n1abOnei.org 
Robert W. Bishop, Esq. 
E-mail: rwb@nei.org 
Ellen C. Ginsberg, Esq. 
E-mail: ecg@,nei.org 
Rod McCullum 
E-mail: rxm@,nei.org 
Steven P. Kraft 
E-mail: spk(d1ei .org 

White Pine County 
City of Caliente 
Lincoln County 
Jason Pitts 
E-mail: idt@idtsewices.com 

U.S. Nuclear Regulatory Commission 
Office of Nuclear Material Safety and 
Safeguards 
Mail Stop -T-7 F3 
Washington, D.C. 20555-000 1 
Jeffrey A. Ciocco 
E-mail: jac3@,nrc.gov 

Nevada Agency for Nuclear Projects 
Office of the Governor 
176 1 E. College Parkway, Suite 1 18 
Carson City, NV 89706 
E-mail: bloux@,nuc.state.nv.us 

Joseph R. Egan 


