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STATE OF NEVADA’S SECOND MEMORANDUM REGARDING
ISSUES ARISING FROM THE BOARD’S MAY 4, 2005 HEARING

In its hearing on May 4, 2005, the PAPO Board instructed the parties to submit
memoranda on several specific issues. The Board’s instructions were clarified in its
Memorandum and Order of May 11, 2005. Several of those issues were briefed in Nevada’s first
Memorandum Regarding Issues Arising From the Board’s May 4, 2005 Hearing, filed May 12.

This second memorandum addresses three additional issues required by the Board to be briefed.

1. Redacted Documents at Initial Certification

I Redaction of Information from Documents
As recognized by the Board in its January 25, 2005 "First Case Management Order," the
scope of privileges available in the LSN context is addressed in 10 C.F.R. Section 2.1006(a):
[T]he traditional discovery privileges recognized in NRC adjudicatory
proceedings and the exceptions from disclosure in Sec. 2.390 may be asserted by
potential parties, interested States, local governmental bodies, Federally-
recognized Indian Tribes, and parties.

The Board accurately observed that the exemptions from disclosure in 10 C.F.R. §2.390 are also

those specified in the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. The regulation



prescribes the general rules of public disclosure and adopts the nine FOIA exemptions. Finally,
the Board required in its Order that "procedures associated with privilege claims and disputes in
this proceeding shall be based upon the regulatory requirements and procedures of Subpart J,"
thus embracing the exclusions allowed by FOIA (articulated in 10 C.F.R. § 2.390).

Nevada shows below that (1) NRC's criteria in 10 C.F.R. Section 2.390; (2) the
provisions of FOIA; and (3) NRC regulations setting out the ground rules for documentation to
be incorporated in fully searchable electronic form on the LSN, each require the production of
partially privileged documents in redacted form.

A. NRC Rules of General Applicability

NRC's Rules of General Applicability for hearings and prehearing discovery are set forth
in 10 C.F.R. §§ 2.300, et seq. Section 2.390 deals with the recognized exemptions from
discovery requirements. Section 2.390(a) identifies the nine categories of information exempt
from disclosure, adapted from the exemptions in the FOIA. In section 2.390(b), NRC articulates
its rules with respect to a party seeking to withhold information on the basis of the claimed
exemptions. NRC states: "(b) The procedures in this section must be followed by anyone
submitting a document to the NRC who seeks to have the document, or a portion of it, withheld
from public disclosure. . ." (emphasis added throughout, unless otherwise noted). Detailing the
methodology to be employed by the producer of a document wishing to withhold information,
NRC states, in section 2.390(b)(1)(1)(B): " Each document, or page, as appropriate, containing
information sought to be withheld from public disclosure must indicate, adjacent to the
information, or at the top if the entire page is affected, the basis . . . for proposing that the
information be withheld from public disclosure under paragraph (a) [the list of exemptions] of

this section." Articulating further, section 2.390(b)(1)(ii}(E) requires that the request for



withholding "[i]ndicates the location(s) in the document of all information sought to be
withheld." Thus, NRC's rules mandate that only those portions of a document disclosing
protected information, and not an entire document or even necessarily a whole page, is what is
eligible for withholding (unless, of course, the document is privileged in tofo, which is an
entirely different circumstance where consideration of partial redaction would be inapplicable).

B. Freedom of Information Act

FOIA provides that "each agency, upon any request for records which (i) reasonably
describes such records and (ii) is made in accordance with published rules stating the time, place,
fees (if any), and procedures to be followed, shall make the records promptly available to any
person." 5 U.S.C. § 552(a)(3)(A). Under 5 U.S.C. § 552(b), FOIA articulates nine exemptions,
the same ones which have been adopted in 10 C.F.R. § 2.390(a) and by the Board in this
proceeding. After enumerating the exemptions, that statute states: "Any reasonably segregable
portion of a record shall be provided to any person requesting such record after deletion of the
portions which are exempt under this subsection. The amount of information deleted shall be
indicated on the released portion of the record ...." As in the case of 10 C.F.R. § 2.390(a), the
provisions of FOIA and its interpretation by the courts make clear that its provisions relate to
what information must be disclosed and what information may be withheld, and neither NRC’s
Rules nor FOIA speak in terms of entire documents which must be produced or may be withheld.

Krikorian v. Department of State, 984 F.2d 461 (D.C. Cir. 1983) is instructive. The court
there cites the seminal case Mead Data Central, Inc. v. U.S. Department of Air Force, 566 F.2d
242,260 (D.C. Cir. 1977) for the proposition that: "It has long been a rule in this Circuit that
non-exempt portions of a document must be disclosed unless they are inextricably intertwined

with exempt portions." 984 F.2d at 466. The court in Krikorian concluded: “We have made



clear that ‘[t]he "segregability" requirement applies to all documents and all exemptions in the
FOIA.”” Id., citing Center for Auto Safety v. EPA, 731 F.2d 16, 21 (D.C. Cir. 1984).
The court in Krikorian, at 467, cited a prior case (Schiller v. NLRB, 964 F.2d 1205 (D.C.

Cir. 1992)) in which it had criticized the National Labor Relations Board for its proffer of an
index and affidavits discussing memoranda withheld in fofo, without correlating the claimed
exemptions to particular passages in those memoranda. Its criticism in Schiller had been that
the index and affidavits "[we]re written in terms of documents, not information, but '[t]he focus
in the FOIA is information, not documents, and an agency cannot justify withholding an entire
document simply by showing that it contains some exempt material.'"" Schiller, at 1205 (quoting
Mead, supra, at 260).

C. 10 C.F.R. 2 Subpart J

Subpart J prescribes procedures applicable in proceedings for the issuance of licenses for
the receipt of high-level radioactive waste in a geologic repository (i.e., the current proceeding).
The definition of "Documentary Material" in Subpart J is a lengthy one, encompassing in part
"[a]ny information upon which a party ... intends to rely and/or to cite in support of its position
... any information that is known to, and in the possession of ... the party . . . but does not support
... that party's position ...." As in the cases of FOIA and NRC's Rules of General Applicability,
the requirement for disclosure (and accordingly the eligibility for withholding) apply to
information and not to documents. To appreciate this distinction, Nevada suggests reading other
key provisions of Subpart J which refer to "Documentary Material" by substituting phrase "any
information on which a party intends to rely."

(1) Section 2.1003 would require that "DOE shall make available . . . all
[information upon which it intends to rely]";



(2) Section 2.1009(b) would require that "The responsible official (for each party)

.. . shall certify to the Pre-License Application Presiding Officer that . . . the

[information upon which the party intends to rely][. . . has been identified and

made electronically available"; and

(3) With respect to privileged or exempt documents, Section 2.1003(a)(4) would

require each party to provide on the LSN "An electronic bibliographic header for

[all information upon which a party intends to rely] . . . for which a claim of

privilege is asserted."

This substitution of wording does not change, but does explain, the meaning of the provisions.

Consequently, the handling of "mixed" (partially privileged, partially not) documents on
the LSN is straightforward: First, a party must include a bibliographic header in its LSN
submission to identify a document which contains some protected information; because of its
protected content, that document would be present on the LSN in "header-only" form. Second,
that party is required to produce on the LSN (as "information on which it intends to rely") the
portion of information in the documents which is not protected information. It can simply treat
that "redacted" document as a separate document. That separate document would be entered
into the LSN with its own bibliographic header. The document would also be placed on LSN in
electronic fully searchable form, since it no longer contains privileged information.

The foregoing procedure would serve to ensure, as required by Section 2.1003, that all
non-privileged documentary information on which a party intends to rely (or on which others
may rely) would be on the LSN and publicly accessible in electronic form for the full six months
that the regulations afford for its review. At the same time, it would facilitate the identification
of information which a party has properly withheld on the basis of privilege.

This procedure is neither difficult nor burdensome. Indeed, it was specifically recognized

in the current LSN guidelines distributed by LSN Administrator Mr. Graser, which provide in

Guideline 14 for two headers and two versions of a "mixed" document on the LSN. The first, in



header-only form, would identify the entire "mixed" document, but provide no access to it; the
second would identify the redacted version, providing it in full-text searchable form.

Standard practice for identifying sensitive documents in the LSN is to create a

bibliographic record and withhold the text and/or image (also known as a “header-

only”) of the sensitive document. Parties may choose to make a redacted, or

sanitized, version of a sensitive document available to other parties via the LSN;

however, the process of redaction creates a new item of documentary material that

is distinct from the original, sensitive document. (LSN Guideline 14, § 14.5).

IL The Timing of Placing Redacted Information on the LSN

Nevada submits that unredacted information in a “mixed” document must be placed on
the LSN at the time of initial certification. As Nevada noted in its April 25, 2005 filing, this
obligation arises from the Commission’s stated objective to use FOIA as a model for the LSN. 1t
is also made clear by the combined effect of the definition of Documentary Material (§ 2.1001),
the requirement for the LSN to include a// non-privileged information upon which a party
intends to rely (§ 2.1003), and the requirement that each party certify in its initial LSN
certification that “all” such information has been identified and made electronically available (§
2.1009(b)). Indeed, there is no other way to read these requirements in concert.

DOE has proposed a number of alternative scenarios under which it would make
substantial portions of its Documentary Material available at some later time following initial
certification. For example, at the Board’s May 4 hearing, DOE argued for the delivery of
redacted documents in hard copy form seven business days after its LSN certification, and
inclusion of those documents on the LSN in electronically searchable form within "a reasonable
time” (though totally unspecified) thereafter. Such a proposition is both practically unnecessary,

since DOE controls the timing of its initial certification, and antithetical to the letter and the

spirit of the LSN regulations, and the laws and regulations on which they are premised.



LSN is "[t]he combined system that makes Documentary Material available
electronically to parties, potential parties, and interested government participants...." 10 C.F.R.
§ 2.1001. This prerequisite for certification was first set out by the NRC in 1989, discussing
what was then the LSS: "Access to these documents will be provided through electronic full-text
search capability .... [Blecause the relevant information would be readily available through
access to the LSS, the initial time-consuming discovery process, including the physical
production and on-site review of documents by parties to the HLW licensing proceeding, will be
substantially reduced." 54 Fed. Reg. 14925, 14926 (1989). The Commission disavowed the
suggestion that anything less than electronic full-text search accessibility would be acceptable:
"The Commission does not believe that the mere availability of documents in hard copy or
microfiche without electronic full-text search capability will permit an adequate substantive
review of the documents in the HLW proceeding by the staff itself or any other party, nor will it
permit the hearing to be completed within the NWPA time frame." 54 Fed. Reg. at 14929.

In its August 31, 2004 Order, the Board described the LSN as "A computer-based
electronic system designed to streamline the document discovery process and to coordinate a
massive amount of Documentary Material pertaining to Yucca Mountain." Order at 4. The
Board warned that "DOE's failure to make all its Documentary Material available [on the day of
certification] is not excused by its intent to supplement ... later ... to accept such a position
would destroy the six-month document discovery period that is critical to the entire discovery
proceeding.”" Order at 35. Emphasizing the importance of the parties’ having a substantial
period of time to review DOE's Documentary Material (which has tripled in volume since the
Board’s ruling), the Board concluded, "A full and fair six-month document discovery period,

where all of DOE's documents are to be available to the potential parties and the public, is a



necessary precondition to the development of well-articulated contentions and the Commission's
ability to meet the statutory mandate to issue a final decision within three years." Order at 17-18.
Under DOE’s proposed Case Management Order, a substantial quantity of DOE's
Documentary Material would be unavailable at the time of initial certification. DOE would
mitigate this infraction, it says, by producing hard copies of requested documents within seven
business days, and would make them available electronically at some later, undefined date. But
this proposal is as impractical as it is illegal under LSN regulations. The practical impact of
having DOE dump an enormous quantity of hard-copy documents on another party, after the
mandatory six-month clock has already begun to run, is far from trivial. DOE would deliver
thousands of documents some time after certification to the office of an attorney for Nevada,
who would then have to carefully peruse them for the purpose of distributing their contents to
some 30 consulting experts and attorneys from around the world who are participating in the
Nevada effort. The attorney could then either make thousands of copies of pages and distribute
them across the globe, or, more likely, decide that the only practical means of getting the
information into the hands of the individuals who needed them would be to scan them into an
electronically searchable full-text form made available to the litigation team. Thus, DOE would
have succeeded in relieving itself of a substantial part of its obligations and costs under LSN
regulations, transferring those obligations and costs to Nevada and the other participants, and by
so doing, substantially defeat the mandatory six-month period during which full access to those
documents was supposed to have been made electronically available to all parties and the public.
DOE also proposes to deliver its redacted documents only upon a request from one of the
participants. Moreover, the suggested delivery of hard copy would be made only to the

participant in the proceeding who requested it. No such “request” or “delivery-only-on-demand”



concepts are found in, or consistent with, Subpart J. As the Board made clear at the May 4
hearing, this is a nationwide proceeding, open to every member of the public.

At the May 4 hearing, DOE made an even more far-fetched suggestion: that it deliver
purportedly protected documents to a requester (such as Nevada) and that the recipient (of what
could be thousands of documents) then review them and make a recommendation back to DOE
with respect to each of those documents, as to what the recipient believes should fairly be
redacted. Tr. 158. Then, the documents would be returned to DOE to accomplish that redaction
(provided it agreed) and for placement on the LSN in electronically searchable form. This
proposal is a recipe for disaster, in that it introduces the probability of hundreds or thousands of
disagreements with respect to the appropriate material to be redacted from a collection of
documents; and it effectively puts the burden on the recipient of the document to identify
privileged material — a burden which must be borne by the party wishing to withhold any
information on the basis of a privilege claim. This entire process would occur after DOE's initial
certification and would accordingly eat away once again at the six-month pre-License
Application discovery period. It suggests a scenario nowhere authorized by 10 C.F.R. 2
Subpart J. But perhaps most inappropriately, it ignores the rights of any number of other
potential participants by arrogantly assuming that one purveyor of documents and one recipient
ought to decide between the two of them what information should be protected from disclosure.

Ironically, DOE’s proposal appears as impractical for DOE as it is for other participants.
Under DOE’s proposal, before the documents in question could be delivered by DOE to the
requester for its "recommendations” in the first place, DOE would necessarily have reviewed
each one and would have already decided it was a candidate for redaction. Instead of simply

implementing the redactions at the time of this initial review and placing the appropriate



information on the LSN, DOE proposes a multi-step process in which, long after completing its
own initial review of a document for privilege issues, DOE would get the document back,
accompanied by a redaction recommendation from the recipient, and then the document would
be placed back in the DOE pipeline for a second review process.

DOE's argument that it should be permitted to deliver redacted documents in hard copy
many days after its certification, and to take many more weeks or months to make those
documents electronically accessible, is predicated entirely on the unremarkable fact that the word
"redaction" is not specifically found in 10 C.F.R. Part 2. But it was entirely logical to omit the
term “redaction” since the focus of the LSN regulations is on provision of information, not
documents. As shown above, moreover, Nevada’s counter-argument is based on clear
requirements that are found in the LSN, and in NRC’s Rules of General Applicability and the
FOIA as well, neither of which use the word “redaction” but concur in requiring it. Only by
requiring “all” non-protected documentary material on the LSN at the time of initial certification

can the letter and the spirit of Subpart J be met.

2. Protective Orders and Nondisclosure Affidavits

Nevada’s attorneys have discussed with NRC Staff and DOE a sample protective order
for this proceeding that was developed by NRC Staff. Several modest changes were proposed,
which were implemented by Staff. Nevada is in accord with the latest version of that protective

order, which is being provided to the Board by Staff.

3. Requirements for Potential Parties’ Participation

Since the LSN is a web-based system, public access to documentary material placed on

the LSN is provided without restriction. However, Subpart J provides for certain pre-application
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discovery rights beyond access to documentary materials on the LSN. “Parties, potential
parties, and interested governmental participants” may, pursuant to 10 C.F.R. § 2.1018 (b)(1),
obtain discovery by production of header-only documentary material, entry on land for
inspection and other purposes, and admissions, and make informal requests for information,
before the license application is docketed and formal rights to intervene are established. The
question posed is whether the PAPO may impose any pre-conditions to the exercise of these
discovery rights by “potential parties.” Nevada submits that no conditions may be imposed
except for an agreement to comply with Subpart J and to accede to the authority of the PAPO.
“Potential party” is defined in 10 C.F.R. § 2.1001 as “any person who, during the period
before the issuance of the first pre-hearing conference order under § 2.1021(d), is given access to
the Licensing Support Network [“LSN”] and who consents to comply with the regulations set
forth in subpart J of this part, including the authority of the Pre-License Application Presiding
Officer designated pursuant to § 2.1010.” Obviously, everyone is given access to the LSN, and
so this part of the definition contains no effective restriction on who may be a potential party.
The second part of the definition imposes the simple requirement that the person or entity
consent to comply with Subpart J. This would mean that potential parties with documentary
material may be dismissed from the pre-application phase for failing to make documentary
material available in accordance with 10 C.F.R. § 2.1003 or for failing to certify on a timely
basis in accordance with 10 C.F.R. § 2.1009. It would also mean that potential parties would be
required to comply with protective orders and other orders of the PAPO. Such protective orders
could require return of discovered materials at a later date if intervention is not requested or
denied. Protective orders could also address especially burdensome or oppressive discovery

requests. However, many potential parties may have no documentary material and numerous
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potential parties may be willing to give the required consent. Nevertheless, there is nothing in
the definition to suggest that a “potential party” must pass some test of standing or interest.
Indeed, to impose such a requirement would appear to lead inevitably to a premature formal
adjudication of a prospective participant’s standing, since a person denied participation on
grounds of some “standing test” would be forced to litigate the issue, and such litigation appears
not to be contemplated by the regulations at this pre-application stage of the proceedings.

The history of the regulation confirms that no standing or interest test is required to be a
“potential party” in the pre-application phase. The definition of “potential party” in the original
subpart J was the same as the current one except that the “potential party” had to be “granted
access to the Licensing Support System.” 54 Fed. Reg. 14925 at 14945 (April 14, 1989). This
required a potential party to petition the PAPO for access under [then] 10 C.F.R. § 2.1008 and,
under that section, granting access required some showing of the petitioner’s interest. See
[former] 10 C.F.R. § 2.1008 (b), 54 Fed Reg. 14925 at 14948. In 1998, when Subpart J was
revised to replace the Licensing Support System with the web-based LSN, 10 C.F.R. § 2.1008
was deleted. In doing so the Commission explained simply that “[t]he requirements for
petitioning for access during the pre-application phase are not consistent with allowing public
access to the electronic information.” 63 Fed. Reg. 71729 at 71734, December 30, 1998. Thus
the concept that some showing of standing could be required before one could qualify as a
“potential party” was apparently considered and expressly rejected by the Commission.

In any event, given the potential nationwide impact of the Yucca Mountain Project, it
would seem that thousands of persons or entities would have standing to intervene. Thus,
requiring some showing of interest before one could qualify as a potential party may have little

practical effect on the number of potential parties. And while some potential parties may try to
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abuse the pre-application discovery process under subpart J, there is no a priori reason why those
with standing may be less inclined to abuse the system than those without standing. Nevada
suggests that a requirement that a potential party show standing has not only been expressly been
rejected by the Commission, but that such a requirement would likely have limited effect on the
number of parties or the potential for abuse.

Instead of requiring some showing of interest, Nevada suggests that a potential party
simply be required to file with the PAPO a written consent or agreement to comply with Subpart
J and submit to the authority of the PAPO before engaging in discovery under 10 C.F.R. §§
2.1018 (a)(1)(i1) (entry on land), 2.1018 (a)(1)(iii) (access to header-only documentary material),
or 2.1018 (a)(1)(v) (admissions). This can be seen as a logical interpretation of the definition of
“potential party” and would serve as a modest notice to any potential party intending to engage
in discovery beyond access to materials on the LSN that discovery is a serious business that
entrails right as well as obligations.

Respectfully submitted,
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