
May 12,2005 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE PRE-LICENSE APPLICATION PRESIDING OFFICER BOA 

In its May 11, 2005 Order, the Pre-License Application Presiding Officer (PAPO) Board 

directed the parties to file on or before May 12, 2005 a memorandum addressing four issues. 

ege logs in those cases. DOE sub 

agernent Order or in anot anagemenl conference fo 

additional briefing. 



I. SUGGESTED CHANGES TO PRIVILEGE LOG 

A. Amendments to specific elements 

DOE proposes the following amendments to the specific elements of the privilege log 

entries for the attorney-client comunication, litigation work product, and deliberative process 

privileges as set forth in Appendices A, B and C of the Board's April 19, 2005 Memorandum 

's convenience are revise 

appendices that incorporate DOE'S comments. 

ate of creation for some 

Licensing Support Network (LSN), an obvious place holder date is used in the date field of the 

document's bibliographic header (e.g., 1901/01/01, where no date at all is available). Since the 

rivilege Log database is to 

Accordingly, this requirement shou 

individual will always be identifiable as a document's 

instances, however, to identify the specific individual w o authored a document, as oppose 

that person's employer or other affiliation. For example, outside counsel may prepare an 

submit a memorand~~m to its client that does not name specific attorneys as the authors. That 

t conlmunication 

from the law firm, assuming the other elements of the 



where an entity alone is identifiable as a document's author, this requirement should read, "the 

authors identified in the document and their employers or other affiliation, otherwise the entity 

that prepared the document." 

acity. As discussed at the earing, it is not 

practical to provide the job title of the authors (or recipients) of a document. Nor is job title a 

ement of the attorney-client, litigation work roduct, and deliberative 

privileges. Also, the term "capacity" is ambiguous in practical application. To the extent it 

4. Named recipients of document. As with a doct~ment's author, it should 

be recognized that a named recipient may be an entity as opposed to an individual. Accordingly, 

entities." 

o state a prima facie 

privilege claim for a document, a party woul interview the a~lthors 

and named recipients of the document, or c investigation, to deter 

doc~~ment was sent to or reviewed by someone not e document. Rather, 



of making a prima facie claim a party is allowed to presume, absent some contrary red flag, that 

the document's distribution comported with the distribution specified in the document.' 

The second problem is that, read literally, the requirement would mandate the 

identification of all persons who received or reviewed the document for Litigation support 

functions, such as collecting and processing the document for the LSN as well as reviewing the 

privilege claims. A rivileged document o y does not lose its 

privileged status because it was collected, processed and reviewed by litigation counsel and 

ire identification of such personnel." 

6. Persons who received a "summary" of the document. The identity of 

persons who received a "summtuy" of the document is ambiguous and is not required to state a 

."' As stlch the ""custom 

ivilege log'9sufficienl to state 

Cf. h v i s  v. United States, 968 F.2d 1276, 1279 (D.C. Cir. 1992) (litigant claiming that document 
was publicly available has the burden of production on the issue; "the task of proving the negative-that 
information has not been revealed-might require the govemment to undertake an exhaustive, potentially 
limitless search.") (emphasis in original). 

' Cornpztlit v. Bunctec, Inc., 177 F.R.D. 410, 412 (W.D. Mich. 1997) (holding that the attorney-client 
privilege is not lost if a law firm uses an outside vendor to copy privileged communications, and privilege 
not waived if an independent contractor is hired by counsel to provide a necessary service to effectively 

' Yankee Atomic Hecrric Co~zpnizy v. United  state^. 54 Fed. C1. 306, 308 (Ct. Fed. C1. 2002) 
(attached as Appendix E). 



letter), its topic, date, the writer and recipient, and an explanation as to why the matter is deemed 

to be privileged (which privilege was being invoked and on what grounds).' 

Whether an otherwise privileged communication was "summarized" in another 

communication is not a prima facie element needed to support the inference t at the underlying 

communication is privileged. That is because a privileged communication does not lose its 

status just because it is summarized in another document or ~ommunication.~ 

The effect, if any, of a summary on the underlying document's privileged status depends 

in litigation as 

opposed to having been used in an extrajudicial matter.7 

Those facts and circumstances, as well as the treatment of the summary, relate to the 

a waiver is not a 

nt for assertin 

uce sufficient facts suggesting t 

Id. at 309. 

E.g., In re Dnyco Corp. Derivative See. Litig., 99 F. D .  615, 619 (S.D. Ohio 1983) (sum 
disclosing the findings of a privileged report did not waive the privilege as to the report). 

E.x., fiirZJOrd Fire Ins. Co. v. Pure Air on the Lake Ltd. Partnership, 154 F. .D. 202,2 I I (N.D. 
Ind. 1993) (summary disclosing insignificant part of privileged report did not waive the privilege as to the 
report, even where the summary was not a privileged document). 

Yankee Atomic, 54 Fed. Cl. at 316 ("subject matter waiver is inapplicable where the disclosure was 
not made in the context of a judicial proceeding and did not afford the client and adversarial gain."); 
accord, e.g., In re von Bulow, 828 F.2d 94, 102 (2d Cis. 1987). 



the privilege need address the possible waiver only if the opponent satisfies its burden of 

adducing sufficient evidence tending to show that a waiver o~cur red .~  

Representative federal cases holding the same include: Perkins v. Gregg County, 891 

I;. Supp. 361, 363 (E.D. Tex. 1995) ("The burden of proof regarding a privilege's applicability 

rests on the party invoking it . . . Once the privilege has been established, the burden shifts to the 

Pegormanee Group, Inc., 2003 WL 1193663, at "7 (E.D. La. Mar. 14, 2003) (the court stated 

at certain "non-controversial basic principles" und 

its existence an 

to prove any applicable exception to it); Renner v. Chase Manhattan Bank, 2001 WL 388044, at 

"11-2 (S.D.N.Y. April 17, 2001) (the general rule is that the party asserting the attorney-client has 

at, the privilege is 

First Federal Savings Bank of Hegewisch v. United States, 55 Fed. C1. 263, 266-67 (Ct. Fed. C1. 
2003) (describing the "prevalent practice" in federal courts regarding the treatment of privilege claims as 
a three-step process, where first the party asserting the attorney-client privilege "has the initial burden of 

ing the elements of the privilege. Once this showing is made. the burden shifts to the party 
opposing the privilege to establish a prima facie case of waiver . . . Next, the burden shifts back to the 
party asserting the privilege to 'rebut the prima facie case by demonstrating that the privilege is still 
viable."') (quotitzg Attorney-Glietzt Privilege in the United States § 9:20. at 53). 



7. Statement of factdsubject matter description. These requirements 

should be amended by adding the following phrase, "but without disclosing the privileged 

content of the document." This is a typical feature of a privilege log. 9 

ity. There are two problems 

with requiring a statement of the degree of confidentiality. 

irst, as discussed at the earing, confidentiality is not a prima facie element of t 

deliberative process privilege. The cases setting forth the elements of the deliberative process 

ment. Indeed, intra-agenc 

lunication remai 

should be deleted from the requirements for the deliberative process privilege. 

Second, while attorney-client communications and litigation work product must be 

e identification o 

ly suffices as a 

issue. 

Even then the roponent of the rivilege is not required to rn e a document-by- 

ocument showing on a rivilege log to re ut a general charge of ins fficient confidentiality. 

ather, it is sufficient for the proponent of the privilege to provide a general explanation of its 

. 26(bj(5) (providing t at description of iviieged document wit 
1[] information itself vileged or protect 

' O  E.g.. Access Reports v. Deparmzetzt oj'Justice, 926 F.2d 1192, 1194 (D.C. Cir. 1991 j. 



record-keeping practices and protections, usually by affidavit." Inclusion of that information on 

each document's privilege log entry would be repetitive and would serve no purpose other than 

to unnecessarily swell the size of the privilege log." 

ation. Since eac document with an entry on 

the privilege log will have a bibliographic header on the SN, the document's "participant" 

accession number should be require e identifying in 

tracking between bibliographic headers and the privilege log. 

litigation work product privilege to counsel's mental impressions and counsel's work product.'3 

11. Decisionmaking process. Consistent with the Joint Proposed Order, item 

c i f k  decision or 

" See 8 Wright & Miller, Fed. Prac. & Proc. Civ. 2d 9 2016.1.e (the "'basic objective [of the privilege 
log] is a sufficient description of the matters withheld to satisfy the needs of the case; rigid insistence on 
certain logging or indexing procedures may go well beyond that, pasticularly in larger cases.'?). 

'"ee 10 C.F.R. 2.1018(b)(2); see also ay 4,2005 Transcript at p. 64, line 1 

I' NLRB v. Sears, Roebrtck & Co., 421 U S .  132, 15 1 n.18 (1975) (holding that the "emphasis on the 
need to protect pre-decisional documents does not mean that the existence of the privilege turns on the 
ability of an agency to identify a specific decision in connection with which a memorandum is prepared. 
Agencies are, and properly should be, engaged in continuing process of examining their policies; this 
process will generate memoranda containing reco not ripen into agency decisions; 
and the lower courts should be wary of inteffering ccess Reports, 926 F.2d at 1 196 
(holding that the deliberative process privilege doe document contribute to a single, 
discrete decision"). 



B. General amendments 

The appendices should be amended to address the following two general issues for the 

attorney-client communication, litigation work product, and deliberative process privileges. 

Timing of entries. The Board indicated at the May 4 hearing that entries 

on the privilege log should follow requests for privileged documents made pursuant to 10 

)(iii). DOE is concerned that, wit er structure, such an arr 

could result in major inefficiencies and disruption without further definition. Suc 

otions to compel, coul come in random or in one omnibus re 

ose unnecessary 

e a large surge of re 

the end of the pre-license application phase, the result of which would tend to delay the 

proceedings. 

y category of privilege, as well as 

common or generic uestions of law raised 

60 days after roduction of privilege log data for litigation 
work product documentslgeneric challenges to 
deliberative process documents 

90 days after roduction of privilege log data for attorney- 
client communication documentslgeneric 
challenges to Litigation work product documents 

e days after LSN certification Generic challenges to attorney-client 



Entries for the deliberative process documents are first under this schedule because those 

are the documents the State has advised it is particularly interested in challenging. The litigation 

work product documents are next so participants can have a reasonable time-up to 90 days-to 

a case for need to overcome the qualified protection for fact work product. The 

attorney-client communications are last because those have an absolute protection and are 

documents essentially impervious to c 

This approach provides several advantages. It provides predictability, so t 

SN Administrator 

generic privilege challenges in order to minimize delays in the proceeding. And not least, it 

moots questions concerning the time needed by the participants and the LSN Administrator to 

rnents listed in the appendices wi 

es to resolve a motion to cornpe 

production of a privileged document. For example, a motion to compel may rely on assertions 

outside the four corners of the privilege log. It wou at circumstance to decide the 



motion on the face of the original privilege log entry without allowing the proponent of the 

privilege to rebut the allegations. 

To address that, the appendices should include a requirement that the relevant 

pmicipants must confer in advance about (i) the basis for an anticipate notion to compel and 

(ii) supplementation of the relevant privilege log entries, if necessary, to address either the 

grounds of the motion or t e movant's expected evidence. he parlicipant claiming privilege 

should then be allowed either to supplement the relevant privilege log entries to respond to the 

vide supporting in ation in connection wit 

e motion. (Note: e assertion of a privilege not 

originally identified in the privilege log. Rather, it would pennit the provision of additional 

information to corroborate the existing privilege claim in light of the specific legal or evidentiary 



11. PRIVILEGED STATUS OF INTER-ORGANIZATIONAL COMMUNICATIONS 
OF NON-ATTORNEYS RELAYING COUNSEL'S ADVICE 

Federal courts have long recognized that when "the client is by nature a group, as is true 

of both the government and corporations, ... the [attorney-client privilege] should not be 

defeated by some limited circulation beyond the attorney and the person within the group who 

requested the advice."" This rinciple reflects t ractical reality that counsel's advice must 

isseminated to the organization's personnel who are responsible for the activities to which 

advice relates. Such communications relaying counsel's advice, even if among non-attorneys, 

ecisions recognizing t 

Digital Access, Inc. v. Cent. Tel. Co., 360 F.  Supp. 2d 1168, 1175 (D. Nev. 2005) (applying 

privilege to attorney-client email contained in email chain exchanged between non-attorney 

loyees); Long, 204 .D. at 134 (applying the privilege to protect 

nications relaying 1 ecn agents of a co 

of legal advice between a company' ore Scrap Corp. Y.  David 

561 135, at *9 (S.D.N.Y. Dec. 23, 1993) (applying privilege to attorney-client communication 

circulated to non-attorney employees); United States v. Alrirninzlm Co. of America, 193 F.  Supp. 

251, (N.D.N.U. 1960) (applying the privilege to protect communication of legal advice between 

15 Coastal States Gas Corp. v. Dep'r. of Energy, 6 17 F.2d 854, 863 (D.C. Cir. 1980). 

l 6  See 3 J .  Weinstein & erger. Weirzstein's FederaE Evidence, § 503.2214][a] & n.33 (recognizing 
application of the attorney-client communication privilege to internal corporate communications); E. 
Epstein, The Attorney-Client Privilege and the Work-Prodarct Doctrine, (4th Ed., Supp. 2004) (same). 



non-legal employees); see also United States bJ. Chevron Temco Cory., 241 F. Supp. 2d 1065, 

1077 (N.D. Cal. 2002) (extending privilege to protect non-legal employee "communications that 

reflect matters about which the client intendled] to seek legal advice7'). 

As these cases additionally show, application of the privilege in this context does not 

require a specific showing of need for each person who received the advice. 

relates generally e court "may reasonab 

was deemed necessxy for the employees' or contractors7 work."17 

relay advice of cou 

work may be protected by another privilege if the requirements for 

sa t i~f ied) . '~  These limitations, however, do not defeat the ability to claim the attorney-client 

ong non-attorneys relaying 

" FTC v. GlaxoSmithKline, 294 F.3d 14 1,  14 

3, at *2 (S.D.N.Y. 

l 9  See Bank of New Fork v. Meridien ank Tanzaniu, Ltd., 1996 
April 21, 1996) ("all of the defendant's documents produced in order to implement that [legal] advice 
would not be privileged") (internal quotations omitted). 

*' See additionalljl Bank of New York, 1996 W L  474177, at *3  (applying the privilege to protect 
communication of legal advice where recipient had a ne to know counsel's advice and where the Iega 
advice related to the recipient's performance); SIzriver v. skin-Robbins Ice Cream Go., 145 F.R.D. 113, 
115 (D. Colo. 1992) (extending privilege in breach of lease agreement action. where the director of 
operations transmitted legal advice only to company's real estate review board); Santrade, Ltd. v. General 
Elec. Co., 150 F.R.D. 539, 545 (E.D.N.C. 1993) (applying the privilege to cover corporate 
communication of legal advice to non-attorneys "especially individuals involved in corporate 

aking"); Sylgab Steel d Wire Corp. v. Imoco-Gateway Corp., 62 F.R.D. 454, 456 (N.D. 
(applying the privilege in patent infringement action where the recipient's employees 
responsibility" for dealing with the patent infringement issue). 



111. DOE'S DESIGNATION OF SENIOR OFFICIAL FOR DELIBERATIVE 
PROCESS PRIVILEGE 

DOE designates Ronald A. Milner as its official to approve the assertion of the 

deliberative process privilege over its documents in this proceeding. Mr. Milner has been the 

Chief Operating Officer for DOE's Office of Civilian 

) since January 2000. Prior to that e served as Acting Deputy Director, OCR 

997 to Jmucuy 2000. He also serve as Acting Deputy Director, OC 

anuary 2001 to August 2003. 

, the Associate Director for Storage and Transportation, Director of 

Program Control Division and as Director of the Financial Management and Analytical Services 

Division, within OC 

ilner was the DO e assertion of the deliberative 

acting as DOE's official to authorize the deliberative process privilege for its documents in t 

proceeding. Counsel for the State of Nevada has advised that the State does not object to 

" See Yatzkee Atomic, 54 d. C1.306 at 309-10. 

14 



Mr. Milner either (although the State is proposing some additional language to the deliberative 

process  element^).'^ 

" At present, DOE expects that all its deliberative process documents fall under OC 
If DOE were to identify documentary material from its other organizations that are candidates for the 
deliberative process privilege, it will identify another official to assess those documents. 



IV. PROTECTION OF ECP FILES 

The types of employee concerns documents on which DOE asserts a qualified privilege 

and for which it seeks protection from discovery are a subset of the files of documents created or 

collected by the staff of the employee concerns program (ECP) and maintained as confidential, 

protected files by the ECP. That subset includes only those documents that qualify as 

ocumentary material" as define 

compromises the confidentiality that the ECP accords individuals who report a concern, those 

investigation, and those against whom 

for non-privileged "documentary material" merely because it appears in an ECP program file. 

Nor does it seek protection of potentially identifying information for any individual who declines 

confidential treatment. 

are subject to 

emptions, particularly 5 and 

issemination and use. 

quely contribute 

'9 5.S.S.C. 8 552a. 

"9 U.S.C. $9 552(b)(51, and 552(b)(6). 



consideration in the design, construction, operation, and maintenance of nuclear facilities. As a 

result, Congress and the NRC require licensees to maintain a work environment free from 

discrimination or retaliation for reporting safety  concern^.'^ More broadly, the NRC expects 

licensees to "establish and maintain a safety-conscious work environment in which employees 

feel free to raise safety concerns, both to their management and to the NKC, without fear of 

retali~tion."~~ 

Although the NRC does not require licensees to have as long recognized that 

NRC encourages eac 

management, and (2) on ensuring that alternate means of raising and addressing concerns are 

accessible, credible, and effective."" The NRC specifically includes in its routine inspections of 

licensees an assessment oft  ent of a safety-conscious work envi~onment.'~ 

Raise Safety Cotzcerns, supra n.5; NRC Req~lest for 
Public Comment regarding Safety-Conscious Work Environment, 62 F.R. 8785, 8786-8787 (N.R.C., Feb. 
26, 1997); Proposed Generic Communication on Establishing and Maintaining a Safety Conscious Work 
Environment, 69 F.R. 61049, 61054-61058 (N.R.C., Oct. 14, 2004); In the Matter of Texas Utditie~ 
Electric Go. (Comanche Peak Steam Electric Station, Units I and 21, DD-93-12, Docket Nos. 50-445, 50- 
446,37 N.R.C. 477, "489, 1993 MiZ 438821 (N.R.C.O.N.R.R., June 4, 1993). 

NRC Policy Statement, Freedom to Raise Safety Concerns, supra n.5 at "24338. 

" See, e.g., NRC Policy Statement, Freedom to Raise Safety Concerns, supra n.5 at "24337; In the 
Matter of Power Autlzority of the State of New York (Indian Point Nciclear Generating Station, Unit 31, 
DD-00-3, Docket No. 50-285, 52 N.R.C , 21, 2000 WL 1456993 N.R.R., July 26, 2000) 
(review of safety-conscious work environ ent part of inspection pro C Inspection Procedure 
40001, "Resolution of Empfoyee Coilce " (requ~ring assessment licensee's ECP meets 
objective). 



2. Confidentiality is critical to meeting the objective of establishing a 

safety-conscious work environment. The NRC expressly recognizes that confidentiality is 

critical to meeting the objective of establishing a safety-conscious work environment. The NRC 

has observed that the "success of a licensee alternative program for concerns may be influenced 

by how accessible the program is to employees, prioritization processes, independence, 

rovisions to protect t entity of employees inch low for reporting issues 

with anonymity, and resources."" Additionally, N dure 40001 ("Xesolution 

oncerns"), at mm02(0 

rocess -For resolving 

employees who identify concerns from any type of retaliatory action."" This Inspection 

Procedure, moreover, requires a determination of whether "Records are maintained in an 

re location accessi y to internal au staff, an 

licensees to take corrective action w en confidentiality 

'"over any perc 

olicy Statement, Freedom to Raise Safety Concerns, supra n.5 at "24338. 
31 Accord NRC Inspection Procedure 40001, ¶ 03.01(b) (requiring determination of the following 

rogrammatic elements: "assurance of employee confidentiality" and "measures to protect employees 
from retaliation"), 91 03.02(f) (requiring determination whether "the ECP is independent," "confidentiality 
of employees is maintained," and "employees understand the accessibility, confidentiality, and protection 
against retaliation provided by the ECP"). 

'"RC Inspection Procedure 40001, 03.02(a). 

'"ee, e.g., 112 the Matter of Niagara hawk Power Corporation fh'ine ile Point Nt~clenr Station, 
Units I and 2), Docket Nos. 50-220, 50-410, 50 N.R.C. 281, 1999 WL 1335079 (N.R.C.O.N.R. 
28, 1999). 



employee might suffer discrimination because of raising safety concerns," and has required 

corrective action to "resolve this perception problem."34 

3. DOE's ECP is an important pillar of its program to establish and 

aintain a safety conscious work environmen . As detailed in the accompanying Affidavit of 

s. Goeckner, ECP Program Manager for the Office of Civilian Radioactive Waste Management 

(OC 

conscious work environment. e program is a confidential one operated in accordance with 

e NRC guidance an requirements.3s 

non-redacted portions of a document, exposing them to the very risks of discrimination and 

retaliation, whether real or perceived, that confidentiality is intended to preclude. Disclosure 

ise of confidentia 

is would seriously undermine DOE'S ability to aintain an effective 

privileges recognized in NRC adjudicatory proceedings an the exceptions from disclosure in 

Section 2.390." 10 C.F.R. # 2.1006(a). The privileged ECP documents are subject to qualified 

3 9 n  the Mutter of Arizona Public Service Company, DD-92-7, Docket Nos. 50-528, 50-529, 50-530, 
36 N.R.C. 338, 1992 WL 54081 1 (N.R.C., Nov. 24, 1992); see also. In tlze Matter qf Not~stor~ Lighting 
and Power Company (South Texas Project, Units I and 21, DD-94-13, Docket Nos. 50-498, 50-499, 40 
N.R.C. 377, "380-81, 1994 WL 778174 (N.R.C.O.N.R.R.. Dec. 20, 1994) (when NRC inspection team 
found that "empployees perceived that the IEC 1 d ~ d  not always protect the alleger's  den 
required corrective action to resolve "chilling effect."). (Emphasis added throughout unless o 

'"DOE Order 442. IA, Depaftment of Energy Employee Concerns Program (June 5,2001). 



privilege protection under the Privacy Act and FOIA exemptions, particularly 5 and 6, which are 

privileges recognized in NRC adjudicatory proceedings that are excepted from disclosure in 

3 2.390. Other FOIA exemptions and privileges may apply on a case-by-case basis to specific 

ECP documents. 

cuments. Subsection b 

placed in a system of records. The ECP records are a Privacy Act system of records and have 

.R. 38762 (June 3 

Exemption 6 permits the government to withhold information about individuals in 

at applies to any particular, ide~ltifiable individual. including individuals who report a concern, 

j6 5 U.S.C. 5 552(b)(6). See generally, United States Department of Justice annotated discussion of 
Exemption 6 at www.usdoj.gov/oip/foi-act.htm. 

37 United States Department of State v. ost Co., 456 U.S. 595,601 (u.s.D.e. 1982). 

" Id. at 602. 



those interviewed in the course of a concern investigation, and those against whom an allegation 

nay  be made.'" 

Exemption 5 of FOIA permits the government to withhold those documents normally 

privileged in the civil discovery context, encompassing both statutory privileges and those 

commonly recognized by case law." NRC case law and guidance as discussed in Section IV(A) 

ualified privilege for files associated with an NRC or licensee progr 

allows individuals to raise safety concerns without risk of discrimination or retaliation. 

ecause nuclear facility regulatory structure, a 

vileges recognize 

authority for this qualified privilege, because the privilege is an outgrowth of the requirement 

that nuclear licensees and potential licensees establish and maintain a safety culture with an 

rather than state 

39 The D.C. Circuit determined that Exemption 6 is equally applicable to the "author" and the 
"subject" of a file. See N.Y. Times Co. v. NASA, 920 F.2d 1002, 1005 (D.C. Cir. 1990) (en banc). See 
also, M~leller v. United States Dep't o f the  Air Force, 63 F .  Supp. 2d 738,743 (ED. Va. 1999) (declaring 
that even given preexisting publicity, "individuals have a strong interest in not being associated with 
alleged wrongful activity, particularly where, as here, the subject of the investigation is ultimately 
exonerated") (Exenlptions 6 and 7(C)). 

@ 5 U.S.C. 3 552(b)(5). See generally, United States Department of Justice annotated discussion of 
FOLA Exemption 5 at www.usdoj.gov/oip/foi-act.htm. xemption 5 provides that FOTA does not apply 
to "inter-agency or intra-agency memorandums or letters which would not be available by law to a party 
other than an agency in litigation with the agency." Certainly memorialized communications between 
employees and the ECP are "inter-agency or intra-agency memorandums or letters.'' 



NRC, moreover, can be viewed as a specific application of the long-recognized self-critical 

analysis or self-evaluative privilege41 as well as the safety-related investigations privilege.3' 

The Supreme Court has ruled that FOIA exemption 5 encompasses not only privileges 

existing at its enactment, but also those privileges subsequently rec~gnized.~%ccording to the 

Supreme Court, the law of privilege is not static but should be extended as "reason and 

experience" recommen experience support recognition of a 

files. 

oard's authority to limit discovery upon motion and for good cause shown ursuant to 10 CFR 

3 2.1018(~)(1), DOE specifically proposes production of privileged ECP documents only: 

eader-only format initially;'" 

Cir. 
7) .  

12 ircrcgt Gorp., 465 U. 
336,339 (D.C. Cir. 1963). 

" Weber Aircraft, 465 US. at 799-800. 

" DOE proposes that the headers be crafte to protect identities and file numbers; designate 
applicable privileges; disclose subject matter of document crafted to protect identities and file numbers; 
describe document in file (eg., investigator notes); and give document date. 

J6 The protected form would safeguard any personally identifying information via redaction, which 
may be extensive, and would limit dissemination and use of the redacted document under the terns of a 
protective order. 

is would exclude distribution to other non-requesting parties publication to the LSN even in 
rm, because such publication directty controverts the NRC ance requiring restricted-access 

files as discussed in Section V(A) above. Accord, NRC Final Policy Statement. Protecting the Icientity 



The pertinent question is not whether the PAP0 Board can order the protection DOE 

seeks for the privileged ECP documents. It unquestionably can under the applicable privileges 

discussed above. Even absent any applicable privilege, it can do so under the authority granted it 

by $ 2.1018(c)(l), which requires no privilege as a prerequisite to its application.4s 

question under this section is whether DOE has shown "good cause7> for the level of protection it 

seeks. That "good cause" is evident from consi erations flowing from t e applicable privileges, 

Ms. Goeckner's testimony, and the NRC's long and extensive history of requiring special 

roposal does not foreclose access to 

act on future effectiven 

The PAP0 Board and Nevada both appear to recognize the need for redaction of 

personally identifying information from the privileged EGP documents, and Nevada claims that 

of Allegers and Confidential Sources, 61 F.R. 25924 (N.R.C., May 23, 1996); Reporting Safety Concerns 
to the NRC, NRC NUREC -0240, Revision 2 (July 2003) (stating NRC intent to "protect the identity 
of the individual to the greatest degree possible," including assurance that documents will not be placed 
in NRC public document rooms). 

An applicable privilege makes invocation of protection under # 2.1018(c)(l) unnecessary. As the 
NRC recognized in Public Service Co. ofNH, 1985 WL 236160 (N.R.C. 19881, "discovery rules do not 
end with" FOIA exceptions. ather, "the general NRC dis rotectlve orders . . . . clearly 
permitis] protection from annoyance and oppression i~zdepe 

'%ay 4,2005 Transcript at p. 117. 



representative, under the Privacy Act. In any event, a FOIA officer's case-specific determination 

cannot be used in future circumstances to foreclose the agency from asserting additional 

privileges or pursuing additional protections.50 

Whether or not Nevada is correct as to a specific FOXA request to date, it is clear that 

redaction of individual identifying information is necessary but may not be enough. As the NRC 

as recognized, re entity of indivi 

inferred5' at least by those most closely associated at work, who are the likely reason confidential 

ent was sought in the first instance. The magnitude o f t  

DOE seeks the additional protection accorded by a protective order imposing limitations on 

dissemination and use of this narrow subset of documents. 

ering release of re 

is inconsistent wit e all reasonable eflorts to 

isclosure materially increases t ilfing effect on DO 

j0 Public Citizen v. Department of Stare, 276 F.3d 634 (D.C. Circ. Ct. App. 2002). 

11~1 the Matter of Florida Power & Light Company, DD-98-10, Docket Nos. 50-335, 50-389, 50- 
250,50-25 1,48 N.R.C. 245,249-250, 1998 WL 958299 (N.R.C.O.N.R.R.) (October 21, 1998) (observing 

information release by newspaper did not includ names of employees, but stating t 
ained the possibility that the employees' identities cou 

ranscript at p. 105 



Both the PAP0 Board and Nevada cited the warning provided to the individuals 

participating in certain concerns investigations that confidentiality cannot be guaranteed.53 

Although employees have been warned of the potential and limited circumstances for disclosure, 

those warnings were accompanied by assurances that all reasonable steps would be taken to 

avoid unnecessary disclosure. Those warnings did not put employees on notice that disclosure 

occur without careft11 balancing of the need for release against the risk of release. 

warnings also did not put employees on notice that disclosures could exceed that which is 

ance competing interests. DOE'S propos ction for its privilege 

accordance with DOE'S proposed protections. 



V. STATEMENT REGARDING SPENT FUEL LITIGATION 

There was no case management order per se in the spent fuel litigation that specified the 

requirements for the parties' privilege logs. By Order entered June 6, 2002 (attached as 

Appendix D), the court in that litigation found that DOE needed to provide additional detail on 

its original privilege log and ordered the parties to agree on a format that was "sufficient to make 

ination that withholding is appro riate." Although t 

they were unable to reach an agreement about the format and level of detail for the privilege log. 

viously submitted to t 

i 4  See Yankee Atomic Electric Conzpaiz.~ v. United Smes,  54 Fe 
(attached as Appendix El. 



VI. ADDITIONAL MATTERS 

DOE requests the Board to address the following additional matters, either in its 

anticipated Case Management Order or following briefing and a subsequent case management 

conference: 

ocurnents. DOE requests the PAP0 Board to include in 

irection requiring DOE to remove fro 

on the LSN those documents that DOE produced last year in bibliographic header only format 

ocumentary materi 

Transcript at p. 205. DOE is proceeding in compliance with that direction, but it would be 

preferable if that direction were included in a formal order. 

allegations before any decision i s  made on this issue. 

The drafts, as well as edits an comments thereon, are privileged 

ey are undertaken in pre aration of the license ap lication, which i 

ocument in the licensing proceeding. Disclosure of these docu 



of litigation would be an "unnecessary intrusion by opposing parties and their counsel" into the 

process by which DOE assembles information, sifts relevant facts from irrelevant facts, prepares 

legal theories and plans its litigation strategy." Indeed, if DOE were required to produce drafts 

of its license application, as well as edits and comments thereon, equity requires that the other 

parties and participants be required to do the same with drafts of their contentions and other 

leadings. 

ut equally important, the drafts of the license application, as well as edits and comments 

spective of whether they are deemed to 

available on the LSN is the underlying "information" that DOE intends to cite or rely on in 

support of the license application, or that does not support what DOE intends to cite or rely on. 

n cites and relies on t 

appiication as a basic licensing document, there is no regulatory requirement t 

e license application (whic of course makes sense since it is t 

'' Hickman v. Taylor, 329 US. 495, 5 10- 

28 



"that is at issue in [NRC] adjudications."" Also, even if drafts of the license application were to 

be considered documentary material, the regulations would be excludable as preliminary drafts.57 

As the foregoing summary shows, Nevada's assertions at the May 4 hearing ignored the 

actual requirements of the regulations. The Board should schedule briefing and argument on this 

issue before isstling any rulings on it. 

case management conference to establish uniform requirements for the retention of ernails and 

other documents that apply e 

56 I n  re Duke Energy Corpomtiorz (Oconee Nuclear Station, Units 1, 2, and 3), 1999 NRC LEXIS 52 
"20-21 (April 15, 999) (quoting In re altimore Gas (51 Electric Co. (Calvert Cliffs Nuclear 
Units I and 2), 428 N. .C. 325,350, 1998 NRC EXIS 93 (Dec. 23, 

57 10 C.F.R. 3 2.1003(a)(l). 
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APPENDIX A 

Attorney-Client Privilege: 

The date the document was created, to the extent identified in the document and as 
provided in the LSN bibliographic header for the document. 

The authors identified in the document and their employers or other affiliation, otherwise 
the entity that prepared the document. 

All named recipients of the documen uals or entities, inc 
employer of the named individuals. 

The relationship between the author(s) and recipient(s) of the document. 

tatenlent of facts s 

A description of the subject matter addressed in the document, but without disclosing the 
privileged content of the document. 

Type of document (e.g., internal memorandum, electronic mail, handwritten notes). 

ant accession nu 



APPENDIX B 

Work Product Privilege: 

The date the document was created, to the extent identified in the document and as 
provided in the LSN bibliographic header for the document. 

The authors identified in the document and their employers or other affiliation, othenvise 
the entity that prepared the document. 

uals or entities, inch 
employer of the named individuals. 

The relationship between the author(sj and recipient(s) of t 

e asseaion that t 

impressions, opinions, conclusions or legal theories), fact work product h, facts 
obtained by counsel or at the request of counsel), or both. 

A description of the subject matter addressed in the document, but without disclosing the 
content of the document. 

SN parlicipant accession nu 



APPENDIX C 

Deliberative Process Privilege: 

The date the document was created, to the extent identified in the document and as 
provided in the LSN bibliographic header for the document. 

The authors identified in the document and their employers or other affiliation, otherwise 
the entity that prepared the document. 

recipients of the docu er individuals or e 
employer of the named individuals. 

The relationship between the author(s) and recipient(s) of the 

ing process to w 
and, if a decision has been made, the date of the decision. 

A specific explanation why the document is deliberative. 

A at the document is not a "circulate 
2. 

y any factuaI infor ocument cannot 
segregated. 

ent (a, internal memoran , electronic mail, 

ant accession nurn 



I(n t i je  Wniteb Btatee Court of $eberal Claims 

* 98-474C, 984iuC, 
nvDlIAluA MICHXGAN POWER COMPANY 98-484C, 9S485C, 



Order 

Before the court are plaintiffs' motions to compel, defendant's 
anse, and plaintiffs' ly to defenda~t's response. 
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Motion denied. 

Motions, Pleadings and Filings 

United States Court of Federal Claims. 
YANKEE ATOMIC ELECTRIC COMPANY, 

Connecticut Yankee Atomic Power Company. Maine 
Yankee Atomic Power Company, Florida Power & 

Light Company, Northern States 
Power Company, Duke Power, a Division of Duke 

Energy Corp.. Indiana Michigan 
Power Company, Sacramento Municipal Utility 

District, Southern Nuclear 
Operating Company, et al., Commonwealth Edison 

oston Edison Company, 
Incorporated, Wisc 

Company, Power Aut 
York. Omaha Publi 

Nebraska Public Power 
District, Tennessee Valley Authority, PSEG Nuclear 

LLC, Plaintiffs, 
v. 

The UNITED STATES, Defendant. 

Oct. 30,2002 J F N l l  

is order originally was filed on 
October 9. 2002. The order is being re- 

Electric utilities brought suit against the United 
States for breach of a contract to dispose of nuclear 
waste. On plaintiffs' motion to compel, the Court of 
Federal Claims, Svpolt, J.. held that: ( 1 )  Secretary of 
Energy could delegate the power to invoke the 
deliberative process privilege to the Chief Operating 
Officer, Civilian Radioactive Waste Management 
(OCRW-M), within the Department of Energy (DOE); 
(2) agency documents were protected by deliberative 
proces privilege; (3) documents were protected by 
attorney-client privilege, except for two documents 
which were disclosed; and documents were protected 
as work product. 

West Headnotes 

Witnesses 0;;3216(1) 
41 0k2 16( 1 ) Most Cited Cases 
The "deliberative process privilege" applies to 
documents reflecting advisory opinions, 
recommendations and deliberations comprising part 
of a process by which governmental decisions and 
policies are formulated. 

4 1 0k2 17 Most Cited Cases 
Secretary of Energy could delegate the power to 

Energy (DOE). Department of Energy Organization 
Act, # 442,42 U.S.C.A. 9 7252. 

Witnesses -216(1) 
4 i oh-7_ 16( 1 ) Most Cited Cases 
To be eligible for deliberative process protection, a 
policy-making document must be both pre-decisional 
and deliberative; thus, the privilege does not apply to 
comn~unications made after the decision and 
designed to explain it, or to factual material severable 
from the deliberative context. 

es -216(1) 
Most Cited Cases 

Witnesses -216(1) 
4 lOk2 16( 1 )  Most C~ted Cabes 
Agency documents which appeared to be non- 
binding recommendations were protected by the 
deliberative process privilege, where they were not 
final dispositions, were not used as precedent, had no 
operational effect except to the extent they informed 
agency officials, and were not expressly incorporated 
into or adopted by final agency decision. 

itnesses -216( 
3 10k2 1 ti( 1 ) Most Cited Cascs 
Agency's failure to identify a later, spec~fic agency 
decision that was based on "pre-decisional" 

O 2005 Thornsonmest. No Claim to Orig. U.S. Govt. Works. 
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documents did not negate protection of the 
deliberative process privilege. 

Witnesses -216(1) 
4 10k2 16(1) Most Ctted Cares 
Deliberative process privilege protects intra- 
gobernmental documents reflecting adv~sory 
opinions, recommendations and deliberatmns 

j8J Witnesses -198(1) 
3 101\19X( 1) Mwt Clted C a m  

itnesses -201(1) 
4 101\201(1) Mo\t Clted Cases 
The attorney-cl~ent pnvllege protects the infortnatton 
that was conlmuntcated with the expectation of 
pnvacy, but nut the underlk~ng factual ~nformation. 

nesses 
3 1 OX201 11 ) Most Clted Cases 
An agency attorney's lnterpretsltion of a statute, 
regulat~on, or contract, normally protected by 
attorney-client pnvtlege. is not dtscoverable merely 
because the underly~ng ~nformatlon is publ~c 

Tl(fl Witnesses -222 
310k222 Most Cited Cases 
With regard to the attorney-client pnvilegc. a 
communication by a client with h ~ s  or her attorney is 
presumptively a request for legal advice 

4 10k2 I % ?  ) Most Cited Cases 
Generally, disclosure of a privileged communication 
waives the attorney-client privilege over other 
communicc?tions of the same subject matter. 

4 i Ok2 190) Most Cited Cases 
Subject matter waiver of the attorney-client privilege 
is inapplicable where the disclosure was not made in 
the context of a judicial proceeding and did not afford 
the client an adversarial gain. 

era1 Courts -1 I 
170Bkl I 12 Most Cited Cases 
Evidence. 
The work-product of government anorneys created in 
anticipation of litigation is protected even if the 
litigation involves obligations under a statute, 
regulation, or a contract. 
*307 Jerrv Stouck, Spriggs & Wollingsworth: 

Washington, DC, attorney of record for plaintiffs 
Yankee Atomic Electric Co., Connecticut Yankee 

Atomic Power Co., and Maine Yankee Atomic Power 
Co. Of counsel were Robert I,. Shaviro, Peter J. 
Skalaban, Jr., Glenn S. Greene, and Raymond 
Krncevic, Spriggs & Hollingsworth, Washington. 
DC. 

*308 Alex D. Tomaszczuk, Shaw Pittman LLP, 
McLean, Virginia, attorney of record for plaintiffs 
Boston Edison Co., Duke Power Co., Florida Light & 
Power Co., GPU Nuclear, Inc., Indiana Michigan 
Power Co., Northern States Power Co., Power 
Authority of the State of New York, Omaha Public 
Power District, Nebraska Public Power District, and 
PSEG Nuclear LLCI Of counsel were Jav E. Silberg, 
Devon E. Hewitt, Daniel S. Herzfeld, and Jack Y. 
fihu, Shaw Piitman LLP, Washington, DC. 

McIvtn C. Carbow, Arnold & Porter, Washington, 
r plaintiff Sacramento 

. Stanford Blanton, alch & Bingham LL 
Birmingham, Alabama, attorney of record for 
plaintiff Southern Nuclear Operating Co. 

Richard W. Oehler, Perkins Coie LLP, Seattle, 
Washington, attorney of record for plaintiff 
Wisconsin Electric Power Co. 

Dawd A Wandieo, Jenner & lock LLC, attorney of 
record for plaintiff Commonwealth Edison Co. 

Peter K. Shea. Knoxville, Tennessee, attorney of 
record for plaintiff Tennessee Valley Authority. 

Harold D. Lester. Jr., Assistant Director, 
Aigation Branch. Civil Division, 

artment of Justice, Was 
ndant, with whom were 

Director, and Roberi D. McCalium. 3r.: Assistant 
Attorney General. Of Counsel were lane K. Tavlor, 
Office of General Counsel, Department of Energy, 
Washington, DC, and Franklin E. White, Jr., 
Assistant Director, Marian E. Sullivan, William L. 
Olsen, Erin E. Powell, Heide L. Herrmann, R. Alan 
Miller, Kevin B. Crawford, and Russell A. Shultis, 
Attorneys, Depanment of Justice, Washington, DC. 

tions for Clarification nnd to 
Compel 

SVPOL'T. Judge 

Plaintiffs have moved for clariticaiion of the court's 
July 23, 2002 order directing plaintiffs, as to each 

63 2005 ThornsonWest. No Claim to Orig. U.S. Govt. Works. 
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document listed in its privilege log, to provide 
reasons "why the Government's description of the 
particular document [sought to be protected] does not 
constitute prima facie grounds for invoking a claim 
of privilege." They also, by way, inter alia, of 
motions to compel, contest defendant's requests for a 
protective order to prevent disclosure of materials 
listed in its privilege log and allegedly covered by the 
deliberative process, attorney work-product, or 
attorney-client privileges. 

Prima Facie Description 
Plaintiffs suggest that the court's reference to "prima 

jkcie grounds" is inappropriate because some of the 
grounds provided by the Government, although 
ostensibly supporting a claim of privilege, should not 
be credited. Plaintiffs also request that the court 
"clarify" that the Government shall have no more 
chances to support its privilege claims. 

"primajncie" comes from the Latin phrase 
for "at first view." Ufebster's Ninth New Collegiate 
Dictionmy 932 (1990). Normally. a "prima facie 
case" consists of a presentation of evidence that 
suffices as a matter of law to warrant submission of 
an issue for decision by the trier of fact. 9 J. 
Wigmore, Evidence 5 2494 (J. Chadbourn rev. 
ed. 1981). "[Tlhe phrase 'prima J'hcie case' ... may be 
used by courts to describe [a party's] burden of 
producing enough evidence to permit the trier of fact 
to infer the fact at issue." Ile~tiuco Co~p.  r.. fi-. Voti 

Imnsdot f f  I , ir~tz .r i~ip i d ,  85 1 F.211 1387. l392 
iFeci.Cir. 1988). 

However, "prrma facie" alco may mean merely that 
which is sufficient 10 establish a fact or raise a 
presumptiop unless d~sprove 
Tewr DPP'I of ron~mirnifi Allcriri t nur0rne 1% 
US 248, 154 n 7. I01 SCt !OW. 67 Lhd1-d 207 
(1981 ) ( ~ n  the Title VII context the Supreme Court 
uses "pr~ma fac~e case" to mean estabhshrng a legally 
mandatory, rebuttable presumption) 

As to the attorney-client privilege, a major area of 
plaintiffs' challenge to defendant's privilege log, 
Dean Wigmore states: 

It is not easy to frame a definite test for 
distinguishing legal from nonlegal advice .... The 
most that can be said by way "30 
generalization is that a matter committed to a 
professional legal adviser is prirnn facie so 
committed for the sake of the legal advice which 
may be more or less desirable for some aspect of 
the matter, and is therefore within the privilege 
imless it clearly appears to be lackirtg in aspects 

requiring legal advice. 
8 Wigmore, Evidence 3 2296 (McNaughton rev. 

ed. 1961) (emphasis added). 

Therefore, the court's order that each party submit its 
prima facie grounds for denying production of each 
withheld document requires merely a description of 
the type of document (e.g., an opinion letter, a 
request for an opinion letter), its topic, date, the 
writer and recipient, and an explanation as to why the 
matter is deemed to be privileged (which privilege 
was being invoked and on what grounds). Needless 
to say, the party invoking the privilege need not 
reveal so much about the contents of a 
communication as to compromise the privilege. 
These are the customary contents of a privilege log, 
and plaintiffs have demonstrated no reason why they 
should not apply in this case. 

e challenger of a privilege has the burden of 
er based on the terms of the 

description, or on extraneous knowledge, that the 
document appears not to be privileged. These 
standards are sufticiently clear from the court's July 
23, 2002 order, and the usual rules governing this 
type of discovery. Therefore, plaintiffs' motion for 
further clarification on this point is denied. 

process privilege over 24 documents described in an 
affidavit from Mr. Ronald A. Milner, Chief 
Operating Officer, Civilian Radioactive Waste 
Management (OCRWM), within the Department of 
Energy (DOE), By a May 13, 2002 amendment to 
the standing delegation order from the Secretary to 
the Under Secretary for Energy, Science, and 

ent, DOE Delegation Order No. 00-002.00. 
the Secretary of Energy delegated to that Under 
Secrepary, with the right to re-delegate in part or in 
whole, the authority to assert the deliberative process 
privilege in matters within her cognizance. On the 
same day, the Under Secretary re-delegated this 
authority, with the power to re-delegate, to the 
Director of the OCRWM, and the latter re-delegated 
this authority to Mr. Milner. 

In his affidavit, Mr. Milner provides a description of 
each document, including the author, the nature of his 
or her advice, and, in most cases, the specific 
decision being deliberated. The affidavit also states 
that invoking the privilege in each instance is 
necessary to assure the free flow of ideas and candid 
discussions within the agency. 

O 2005 ThomsonNv'est. No Claim to Orig. U S .  Govt. Works. 
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The Government argues that: 1) delegation of the 
authority from the Secretary down to Mr. Milner is 
proper under the Secretary's general sub-delegation 
authority contained in 42 U.S.C. $ 7252: 2) Mr. 
Milner's affidavit meets the requirements for 
invoking the deliberative process privilege; 3) any 
factual information in the withheld documents is so 
intertwined with the deliberative recommendations 
that redaction is impractical; and 4) plaintiffs have 
shown no need (such as relevance, cumulativeness, 
unavailability from other sources) to override the 
privilege. 

Plaintiffs contend that, because Mr. Milner is not the 
head of the agency, his assertion of privilege is 
improper and that, even if the authority could be 
delegated. the head of the agency first must issue 

the proper use of t 

urthermore, according to 
Milner may assert the privilege, his descriptions of 
the withheld documents are insufficiently detailed 
because they do not establish that they were prepared 
by their authors for the purpose of assisting an 
agency official charged with making the decision, but 
merely establish that the documents "reflect" policy 
deliberations. 

Plaintiffs allege that 2 of the 24 documents 
described in the affidavit are deficient on various 
other grounds as well, e.g., because the privilege was 
waived by the document's later incorporation into 
official agency decisions, or because the document 

asserting the privilege as to each document. 

The deliberative process privilege, sometimes 
confused with executive privilege,JFN21 applies to 
"documents 'refleering advisory opinions, 
recommendations and deliberations comprising part 
of a process by which governmental decisions and 
policies are formulated.' " FLKB v. Seirrs. KoeBrd 
& Co., 421 U S .  132, 150. 95 S.Ct. 1504, 43 L.Ed.7-d 
29 (1975) (emphasis added) (quoting C h - 1  Zeiss 
Stiftuilg v. V. E. K. Carl Zri.r.r, Jena, 40 F.R.D. 3 1 8, 
321 (D.D.C. 1966)). (This statement by the Supreme 
Court should lay to rest plaintiffs' argument that 
merely "reflecting" agency deliberations, etc., does 
away with the privilege.) 

FN2. "Executive privilege" generally refers 
to the constitutional privilege invoked by the 
President of the United States to withhold 
confidential Presidential or intra-executive 
branch communications of the President. 
See tinired States v. Nixoil, 4 18 US. 683. 
703-706. 94 S.Ct. 3090. 41 L.Ed.2d 1039 
( i 974). The privilege is not absolute. 
705-06, 94 S.Ct. 3090. See also AILKK I-. 

Sears, Koehitck & Co., 42 1 U.S. 132. 15 1 n. 
17, 95 S.Ct. 1504, 44 L.Ed.2d 29 (1975). 
The deliberative process privilege must be 
distinguished from the "state secrets" 
privilege protecting military and state 
secrets. See United States v. Reynolcis, 355 
m. 1 .  73 S.Ct. 528. 97 L.Ed. 727 (19531; 
Gunnn v. Unitrd Stiites. 860 F.2d 1063 
iFed.Cir. l98Q. 

&2J Under 42 U.S.C. 8 7252, the Secretary of Energy 
is permitted to delegate his authority unless otherwise 
prohibited by law. rFN31 Although some courts have 
required that the deliberative process privilege be 
invoked by the head of the agency himself, after 
personal consideration, see Lritireci Sirrtes v. O'/%ifi, 
619 F.2d 222. 225 i3d Cir. I9XO), so high a level of 
authorization has not been required in this circuit. 
1 f-W4 1 

F M .  42 U.S.C. 6 7252 provides: 
Except as otherwise expressly prohibited by 
law, and except as otherwise provided in this 
Act, the Secretary may delegate any of his 
functions to such officers and employees of 
the Department as he may designate, and 

orize such successive redelegations 
of such functions wit in the Department as 
he may deem to be necessary or appropriate. 

FIC'4. The trial courts in Vons Cox L,. Lirzited 
Sturries, 5 1 Fed.CI. 1. 22-23 (200 1 ); tVcrl.rk~: 
v. U.S., 20 CI.Ct. 3 17, 320 n. 3 (1 990), and 
CACI Field Services, Inc. v. U~tited Strites, 
22 Cl.Ci. 680, 687 11987), have concluded 
that delegation is not allowed in reliance on 
Ke~izolds, 335 US.  1,73 S.Ct. 528.97 L.Ed. 
727. and C'etron Etrr. Corri. c. Utzireti - 
Sftrfes, 207 Ct.CI. 985, 1975 Wl, 6632 
u975). However, Reynolds involved, not a 
deliberative process, but a state secrets, 
privilege. The dictum in Cetron that "an 
executive privilege ... can be invoked only 
by the head of a department or agency," 
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Ct.CI. at 989. referred to the constitutional 
executive privilege vested in the President of 
the United States, discussed in U.S. is. iViron. 
418 U.S. 683. 94 S.Ct. 3090. ill L.Ed.2d 

and SZM Oil Co. v. lirzited States, 206 
Cr.CI. 742, 5 14 F.2d 1020 (1975). not the 
deliberative process privilege. See Cetrorl, 
207 CKI .  at 991. 

On the contrary. Ilenartm~rit ofErwr,qv v Htuit, 659 
F 2d  154, I55 (TenmEm Ci App 19812, held that the 
deliberative process privilege need not be asserted by 
the head of an agency or even a senior official, but 
may be "raised by individuals with specific and 
detailed knowledge of the documents in which the 
privilege is asserted". fFN51 

Plaintiffs contend that the precedential 
effect of decisions by the Temporary 
Emergency Court of Appeals (TECA) is 
limited to cases that the Federal Circuit 
reviews as a successor to TECA (i.e., cases 
arising under emergency price control 
legislation). However, the Federal Circuit 
has repeatedly stated, without any 
qualification, that TECA decisions are 
precedential. See, e.g., Cot i so l id~~id  Edison 
Go. of  N.Y., Inc. v. Rirhnr(lsoil, 232 F.3d 
1380. 1383 iFed.Cir.2000) ("This court has 
adopted the decisions of the [TECA] as its 
precedent."). Clearly, the appropriateness of 
the deiegation of authority to invoke the 
deliberative process privilege should not 
depend on whether the underlying complaint 
involved emergency price controls. 
Moreover, even if TECA decisions are not 
binding, this court remains free to fdlow 

Several other jurisdictions also allow delegation. 
See M r v  v. Fedem1 Denosir lrzsumnce Corp., 204 
F.3d 1 115 (D.C.Cir.2000) (affidavit from the head of 
a regional division sufficient to invoke the 
deliberative process privilegej; Bmrrcir v. Piri(lip.s 
Petroleurn Co., 638 F.2d 873, 882-83 (5th Cir.1981) 
(same); Krrr L: l!nited 3rtrte.r Dist. Ct, for :Vortit. 
L)i,st. of Cul.. 5 11 F.2d 192, I98 (9th Cir. 1975) *311 
(privilege generally available but not in that case 
because not invoked by any official of the agency); 
Crossninn 1,. Schwat-,-, 125 F.R.D. 376. 381 
(S.D.N.Y. 19892 (governmental privilege may be 
invoked by an agency official other than the 
department head); nilobi1 Oii Cot-p. v. DOE, 520 
F.Supp. -3 14. 418 W.13.N.Y. 1981 ) (allowing 
delegation as long as the delegatee can render 

"reasoned judgment" on the privilege), rev'd on other 
grounds, 659 F.2d 150 (Temp.Etn.Ct.Ap~. 198 1 ). 

Significantly, the Supreme Court's Proposed Rule 
509 allows assertion of the deliberative process 
privilege. as a "privilege for official information," as 
low as the level of "any attorney representing the 
Government." 

The rationale for delegation in Brett and Lartdry 
applies fully here. Insisting that the deliberative 
process privilege be asserted only by the Secretary of 
an agency after gaining "specific and detailed" 
knowledge of every document sought effectively 
would prevent the Government from ever invoking 
the privilege. Moreover, even if the Secretary were 
to attempt to acquire such detailed personal 
"knowledge." it invariably would 
briefings by the very officials given th 
Failing to permit invocation by the agency officials 
most familiar with the matter at han 
conflict with another principle underlying the 
privilege--the need for actual, personal consideration 
by the invoker of the privilege. Landrv, 203 F.3d at 
1134- 35. Therefore, the court concludes that the 
Secretary of Energy is not prohibited from delegating 
to Mr. Milner the power to invoke the deliberative 
process privilege. 

j3J To be eligible for deliberative process protection; 
a policy-making document must be both pre- 
decisional and deliberative. fn re Sealed Cirs~. I21 
F.?d 729, 737 (D.C.Cir.1997) (citations omitted). 
See also I'ikuqhr? 1,. Iioselz, 53-3 F.2d f 136. 1144 
ii3.C.Cir. 1975 i (a document is part of the deliberative 
process if it makes recommendations or expresses 

inions on legal or policy matters). Thus, the 
privilege does not apply to "communications made 
after the decision and designed to explain it," Seuls, 
Rorhuck. 421 U.S. at 152? 95 S.Ct. 1504. or to factual 
material severable from the deliberative context. 
E~iviromnentcz/ Protecrioii Aeerzcv I,. hfink, 410 U S .  
73. 8748.93 S.Ct. 827. 35 L.Ed.2d 1 19 (1973). 

J4J Plaintiffs argue that documents later incorporated 
into an official agency decision are not privileged. 
See Cnct.stn1 Stuies Gris Corn. v. DOE. 6 17 F.2d 854. 
866 ID.C.Cir.1980) (a document can lose its pre- 
decisional status if adopted as the agency position). 
However, as the Supreme Court made clear in .-.- 
Koebicck, 42 1 US. at 159-162 95 S.Ct. 1504. and 
Iletze,qotiution Ud. v. Ct-~ttnnriin A;rruft  En,qinee&~~ 
C 0 ~ 4 2 1  LTS. 168. 186. 95 S.Ct. 1491, 41 L.Ed.2d - 
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57 ( 19751, documents superceded by final agency 
action and not expressly adopted therein are protected 
as pre-decisional because they reflect the 
deliberations of the agency and only the final actlon 
itself will accurately reflect the agency's final view. 

The court in Cnnstal States, 617 F.2d at 867-68. was 
concerned that agencies might develop a "secret law" 
based on internal memoranda, which, while labeled 
"pre-decisional," in fact were final dispositions used 
as binding guidelines or precedents or as the means to 
apply established policies to particular facts, which 
clearly would be post-decisional. 

However, the documents described in Mr 
Mllner's affidavit appear to be non-btnd~ng 
recommendations, were not, as far as has been 
chown, final dispos~tions, appxenrly were not used 

ve not had operational effect except 
y informed agency officlais, and 

were not expressly Incorporate 
final agency decis~on Therefore, they are properly 
protected 

While plaintiffs claim that document A, for example, 
became part of the final "decision" to which it relates 
and is, therefore, outside the privilege, nothing in Mr. 
Milner's affidavit, or proffered by plaintiffs: reveals 
that document A was adopted. implemented, or 
enforced as a fina agency decision. IFF461 And 

2 Coastal States, even if it bound this court. does 
not apply, because the affidavit, defendant's privilege 
log, and plaintiffs' objections to it, do not indicate, in 
the first instance, that any of the documents as to 
which the deliberative process privilege has been 
asserted contain final or binding agency legal or 
regulatory decisions. 

m6. The affidavit states that document A -- 
"seeks Secretary-level approval of t 
attached Program Directtons for 
Safeguarding Irradiated Nuclear Materials." 
(Emphasis added). 

Neither is the privilege negated by defendant's 
failure. in some cases, to identify a later. specific 
agency decision that was based on the "pre- 
decisional" documents. As the Supreme Court stated: 

[The] emphasis on the need to protect pre- 
decisional documents does not mean that the 
existence of the privilege turns on the ability of an 
agency to identify a specific decision in connection 
with which a memorandum is prepared. Agencies 
are, and properly should be, engaged in a 
continuing process of examining their policies; 

this process will generate memoranda containing 
recommendations which do not ripen into agency 
decisions; and the lower courts should be wary of 
interfering with this process. 

Sears, Roebuck, 421 U.S. at 153 n. 18, 95 S . 0 .  
1504. 

Mr. Milner's affidavit provides sufficient information 
to conclude that each document was prepared in 
order to offer opinions or recommendations to agency 
decision-makers prior to their taking action on legal 
or policy matters. Plaintiffs have pointed to no factual 
information regarding any document listed in the 
affidavit that would undermine that conclusion, or 
even to any severable factual information not 
qualifying for the privilege. 

Plaintiffss' proposition that documents relating to 
DOE'S discussions w 
agency are outside of 
waived, also must be rejected. The privilege protects 
"intra-gover~zn~erztal documents re 
opinions, recommendations and deliberations." Cui.l 
Zeiss Srifjlme, 40 F.R.D. at 334 (emphasis added). 

The Supreme Court's Proposed Rule 509(a)(2)(A) 
(emphasis added) also defines information subject to 
the privilege as "intm-goverr7~terztal opinions or 
reconlmenclations ...." See cilso Texuco P.K. i:. l k p ' r  
o f  Consicmet. Afiiirs, 60 F.3d 867. 884-85 (1st 
Cir. 29951 ("the deliberative process privilege 'shields 
from public disclosure confidential inter-agency 
memoranda on matters of law or policy' ") (quoting 
Ncrt'l 5Vildlif'e Prdh I?. 1Jtzifed Sturt..r Forrst Sen>.; 861 
F.2d 11  14, 1 1  16 (9th Cir. 1988s. Since the privilege 
is being invoked by the agency "having control over 
the requested information," Lndrv ,  3-04 F.3d at i 135, 
WtlsX-v. 20 CI.Ct. at 320. DOE'S assertion of the 

documents is proper even if t 
were discussed with 0 

Accordingly, the court denies plaintiffs' motion to 
compel the production of the documents withheld 
pursuant to the deliberative process privilege asserted 
in Mr. Milner's May 13, 2002 affidavit. To the extent 
that the Government needs to offer "precise and 
certain reasons" for invoking the privilege, see 
Coastc-ll Gorp v. _&~zcurr, 86 I~.K.D. 5 13, 519 
iD.Del.l%>XOi (citing Stnit11 v. Frdcx11 T r d e  C ' r m ,  
403 F.Supp. 1000. 1017 iD.De1.1975)). IFN71 it has 
done so by providing descriptions of the documents 
and averring that continued confidentiality is 
necessary to assure the free flow of ideas and candid 
discussions within the agency. 
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None of the decisions binding on this 
court, including Sears, Uoebnck, 421 U.S. 
132, 95 S.Ct. 1504, 44 L.Ed.2d 29, and 
Kaiser Alut r tb~u~n & Cheniicul Cory. i,. 

Urrired States, 141 Ct.Cl. 38, 157 F.SUDP. 
939 ( l9S8)> recognizes this as an 
independent condition for invoking the 
deliberative process privilege. 

Attorney-Client Privilege 
Plaintiffs' ortgmal motions to compel disputed the 

Government's withholding of 925 documents based 
on attorney-client or attorney workproduct privileges. 

Following the *313 Government's July 10. 
2002 revisions to its privilege log, plaintiffs continue 
to demand production of 276 documents withheld 
under these privileges. 

a On April 22. 2002, the Utility 
laintiffs filed a motion to compel covering 
efendant's February 15, 2002 privilege log. 

On April 29, 2002, the Yankee Utilities filed 
a separate motion to compel, covering 
defendant's February 15,2002 and two 1999 
privilege logs. On May 7, 2002, defendant 
filed a copy (originally filed with Judge 
Merow) of its response to the Yankee 
Utilities' motion to compel covering the 
1999 privilege logs. On May 13, 2002, the 
Government filed a single response to bot 
nlotions to compel covering the February 
15, 2002 privilege log. On June 3, 2002, all 
Utility Plaintiffs filed a single reply covering 
the 1999 and February 15, 2002 privilege 
logs. On June 6, 2002, the court ordered 
defendant to confer with 
in  principle on a revis 
Defendant filed the revis 

Plaintiffs argue that in  this revised log, the 
Government has failed adequately to indicate the 
author and recipient and the legal issue involved, or 
to show that the Government attorneys were not 
acting in their "regulatory capacity." They also argue 
that the Government has not shown that certain 
documents dating back to 1992 and earlier were 
prepared in anticipation of litigation, and that 
defendant has waived its privilege over certain 
documents by voluntarily disclosing related 
documents or by failing to "verify" their 
confidentiality. 

Defendant maintains that it has satisfied its burden of 
claiming the privileges by providing the names of the 

author and recipient, the date (if available), and a 
description of the document, identifying the legal 
issue. The Government denies that any of the 
withheld documents involve policy-making, rather 
than legal advice or work-product. As to the 
challenged attorney work-product, the Government 
argues that it was prepared in anticipation of 
litigation, even if not the litigation in this case, one of 
the numerous lawsuits filed since the 1980s under the 
Nuclear Waste Policy Act of 1982. Finally, the 
Government claims that no waiver has occurred 
because: 1 )  the disclosures of two of the documents 
at issue were exhajudicial; and 2) the documents it 
continues to withhold do not relate to the subject 
matter of the documents it voluntarily disclosed. 

Plaintiffs d~spute the invocation of the attorney- 
client privilege for a significant number of the 
documents on the grounds that the Government's 
attorneys' analyses of the Government's obligations 
under a statute, regulation, or contract constitute, not 
legal advice, but policy-making, and therefore fall 
outside the scope of the attorney-cl~ent privilege, or 
because the advice or request for advice concerns 
public matters. 

It is clear that an agency and its lawyers may enjoy 
the type of relationship that would entitle them to the 
attorney-client privilege, Cousttrl Stntes. 617 F.2d a( 
863, regardless of whether the agency's lawyer serves 
as in-house agency counsel, as an attorney employed 
by the Department of Justice, or as outside, private 
counsel, see 1 Paul R. Rice, Attorney-Client Privilege 
in the Utaited States $ 3:12. at 49-50, 4:28, at 124 
(2d ed. 1999) (citing cases). 

Furthermore. the privilege, under certain 
circumstances, may rorecr, not only communicarions 
from client to counsel, but also commiinications from 
counsei to client, which may reveal by implication 
whether a communication was made and its 
substance. 8 Wigmore, Evidence $ 2320 
(McNaughton rev. ed. 1961). See An~ericor! 
Sfutlclurd, iitr. v. Pfizer inc.. 825 F.2d 734, 745 
iFed.Cir.1987) (holding that communications from 
attorney to client may be covered by the lawyer- 
client privilege if they "reveal, directly or indirectly, 
the substance of a confidential communication by the 
client:" but refusing to apply privilege to unsigned, 
undated opinion letter, addressed to no-one). See 
also id. at 745 ("It is conceivable that disclosure of 
the bare fact that counsel was consulted" might in 
some circumstances justify application of the 
privilege) (citing United States v. Trntner, 5 1 1 F.2d 
248, 352 (7th f i r .  1975)); Oirio-Sectii: Martress Mfj.  
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Co. v. kirylan. 90 F.R.D. 21. 28 (N.D.111.1980). 

As plaintiffs point out, several cases, including 
Crtnsinl Srates. 617 F.2d 854, and Gulf Oil Crw .  v. 
Schlesin.per. 465 F.Sunp. 9 13 (E.D.Pa. 19791, have 
held that analyses of agency regulations or statutory 
programs do not fall under the protection of the 
attorney-client privilege. However. those courts did 
not base their holdings on any conclusion that 
interpreting the Government's obligations under a 
statute or regulation is not "legal" advice. Rather, 
courts have refused to apply the privilege to 
interpretations of the Government's legal rights and 
obligations "314 under statutes or regulations where: 
1) revealing these communications would not 
disclose confidential information, cf: Coasrirl Stcitrs, 
617 F.2d a; 863 (legal opinions based on factual 
information obtained from a third party do not reveal 
client's confidences); Schlefer v. U1rirc.d States. 702 
F.2d 233. 235 ID.C.Cir. 1983) (same); T m  Ana1~si.s 
is. Z.R.S., 117 F.3d 607, 619 iD.C.Cir.19971 (same); 
Schlesin~er, 465 F.Supp. at 917 (interpretation of 
public regulations is not contidentialj; or 2) the legal 
opinions of the Government's attorneys have the 
effect of "law," Niemier v. Wrrier,~nre Sy~cicd 
Piasecrttion Force, 565 F.2d 967, 97.3 (7th Cir. 19771 
(legal memoranda of agency counsel have the force 
of law); f i x -  Aitrrimrs. 1 17 F.3d at 519 (opinions of 
IRS counsel amount to making law). 

The attorney-to-client prwiege for communlcattons 
by an attorney that reveal. directly or ~ndtrectly, the 
substance of a confidentla1 communlcatlon by the 
client. which was val~dated in Atnenmtl 'iru~trinrd 
828 F 2d at 7.35- also was apphed in Carftr  1. Grhh 
9109 F 2 1  1452 1458 I E d  Cii I 99O), to deem not 
pr~vlleged a memorandum from the Actlng Amstant 
Attorney General to the Snlrcitor General because it 

etray any communlcatlon~ between 
cllent (the IRS or the Department of Treasury) and 
the attorney (the Juct~ce Department) " 

However, unlike the D.C. Circuit in Coastal States, 
Schlefer, or Ta-x Aaa@ts, rhe Federal Circuit has 
never expressly limited the attorney-to-client 
communications privilege to communications 
revealing confidential irtfortnation, as opposed to 
confidential communirntioiz. &it see Anrericml 
Stnndurd. 828 F.2d at 734-36. IFN91 Instead, in & 
Spuldirlr Sports % ~ l d ~ > i d e ,  Irtc., 203 F.3d XL2O. 806 
@ed.Cir.2000), the court observed that "[ilf an 
attorney-client commttnication could be discovered if 
it contained information known to others, then it 
would be the rare communication that would be 
protected and, in turn, it would be the rare client who 

would keely communicate to an attorney." (quoting 
K t ~ q o  Cory. 1.. Uftited States. 1980 W t  39083. 1980 
U.S.Ct. C1. LEXIS 1262, at "13 (Ct. C1. Trial 
Div. 1980)). 

FP.I'Y. As pointed out in Judge Newman's 
dissent, Atnerirart Srcrt~lar-d, 828 F.2d at 
747-48. the following language in the 
majority's opinion blurs the distinction 
between confidential communication and 
confidential information: 
The district court said the opinion letter was 
not a privileged communication because it 
relied on nonconfidential information and 
stated the source of that information. 
Contrary to American Standard's assertion, 
it did not say the opinion letter was not 
privileged merely because it relied on 

liciy available information. It clearly 
said the letter relied on nonconfidential 
information gleaned from public records. 
American Standard simply ignores the 
finding of nonconfidentiality and focuses 
alone on its sotrrce. 

@J The distinction between information and 
communication is critical because the attorney-client 
privilege protects the information that was 
communicated wit the expectation of privacy. but 
not the underlying factual information. 3 Jack 
Weinstein & Margaret A. Berger, Weinsteiiz's 
Federui Evidence, Q 593.14[4] [a] (Joseph M. 
McLaughlin, ed., Matthew Bender 2d ed.2002) 
("Thus, for example, if the privilege is invoked, a 
client may not be asked the question: 'What did you 
tell your attorney about the amount claimed as a 
business expense?' However, the client may be asked 
 he question: 'Did you spend the amount claimed as a 
business expense for meals or for travel?' " j 

Whlle most courts have properly construed the 
privilege as protecting cominurzications and not the 
underlying facts or information; see ~Vcittn Y. Honm,  
392 F.2d 686. 692-93 (10th Cir. 1968) (refusing to 
force disclosure of attorney-client communications 
even though they were based on publicly-available 
documents); Byrner I>. I L X  Keriltv Trust. 85 F.R.D. 
679, 683 (S D.N.Y. 1980) (the fact that information is 
non-confidential will not defeat the privilege as long 
as the communication was made in confidence); & 
r d p i c i l l i t t  Attritrrtsr Litr~u&mr, Xi F.R.D 377. 
389-90 tD.D.C.1978) (tt is not necessary that 
information be confidential as long as the 
comtnunication of the information was made in 
confidence), some courts have had difficulty 
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distinguishing the two concepts and "have rendered 
questionable decisions." I Paul R. Rice, Attorney- 
Client Privilege in the United States $ 5:1, at 19, 33 
(2d "315 ed.1999) (listing Coastal States, Schlefer, 
and Tax Analysts as examples of cases where the 
court confused confidential conimuizirations with 
non-confidential itgormation). 

Therefore, the court rejects plaintiffs' argument, 
based on Coastal Stares and Schlesinger, that an 
attorney's interpretation of a statute, regulation, or 
contract is discoverable merely because the 
underlying information is public. TI"% 101 Neither are 
these interpretations discoverable based on plaintiffs' 
argument that they constitute secret law. As 
discussed in connection with the deliberative process 
privilege, the Supreme Court held in Scnrs, Roeixtck, 
421 U.S. at 159- l h l  95 S.Ci. 1504. and Grt~rnn?crrl 
Aircrclff, 421 U.S. ai 186. 95 S.Ct. 1.191. that 
documents not having precedential value. and that are 
superceded by final agency action, do not constitute 
secret law unless expressly adopted in a final 
disposition. Plaintiffs here have failed to identify a 
single document in the revised privilege log that has 
the characteristics of secret law. 

The court also rejects plamtiffs' 
contention that defendant's disclosure of the 
four "Cavanaugh Documents" wme 
walves the attorney-client prlv~lege over a 
documents relatrng to the Standard Contract 
or its Interpretation It is clear from the 
record that the d~sclosed documents (3 draft 
contracts and a memo containing mmutes of 
a meetmg) were prepared for dstrlbution to 

~ r d  parties and, therefore, &ere not 

prrv~lege A m r ~ u m  Stciild~itcj. 828 F 2d at 
7.16 

While the attorney-client privilege applies only to 
requests for any confidential commrmication 
transmitted for the purpose of obtaining Iegal 
services, in determining that purpose "[ilt is enough 
that the overall tenor of the document indicates that it 
is a request for legal advice or services." Spnlding 
S p r f s .  203 F.3d at 805. - 

Moreover, a communication by a client with his 
or her attorney is presumptively a request for legal 
advice: "[A\ matter committed to a professional legal 
adviser is yrinzn facie so comrnittecl for the sake of 
the legal advice which may be more or less desirable 

for some aspect of the matter. and is therefore within 
the privilege unless it clearly appears to be lacking in 
aspects requiring legal advice." 8 Wigmore, 
Evidence $ 2296 (McNaughton rev. ed.1961). In 
addition. the services need not be rendered in 
conjunction with actual or potential litigation. 
Cot~srtd Srcztes, 6 17 F.2d at 862. 12/lont,conlen Coruuy 
v. Microt ore Cotp., 175 F 3d 296, 303 (3rd Cir. 1999) 
(citing Weinstein's Federal Evidence, 3 503.13[1]); 
Attorney-Client Privilege in the United States, # 
1 : 13. 

The documents authored by Susan Klein after 1997 
do constitute legal, rather than policy, advice 
because, contrary to plaintiffs' contention, and as Ms. 
Klein's deposition testimony states, she continued to 
provide legal advice and to report to the General 
Counsel between 1997 and 1999. Thus, the 
documents she authored 
described as her legal advice, are protected by the 
attorney-client privilege. 

Plaintiffs also maintain that two documents. Nos. 
1875 and 1878, requesting the legal advice of Sandra 
Sherman of the DOE Office of General Counsel, 
jFN 1 11 are not protected because the advice 
voluntarily was disclosed by DOE, as defendant 
concedes. in a September 1994 draft report, unrelated 
to any litigation, on greater than class C low level 
radioactwe waste owned by DOE. 

F'NII. Only one of these documents, No 
1878, appears to be a request for a legal 
opinion. 

As a general rule. disclosure of a privileged 
communication waives the privilege over other 

GFI, itw. v. Fmnkiirl Crirp., 265 F.3d i%8. 
iFacI.Cir.2001J. Disclosure of legal advice has been 
said to waive the attorney-client privilege "with 
respect to all documents which formed the basis for 
the advice, all documents considered by counsel in 
rendering that advice, and all reasonably 
contemporaneous documents reflecting discussions 
by counsel or others concerning that advice." btt 
f i ~ j i e e r  Hi-Bred f r d l .  I I I C . .  238 F.3d 1370, 1373-75 
(Fed.Cir.2001). The rationale for waiving the 
attorney-client privilege as to documents with the 
same subject matter as the disclosed documents is 
predicated on fairness and consistency. *316 8 
Wigmore. Evidence # 2337 (McNaughton rev. 
ed. 1961). 

However, subject matter waiver is inapplicable 
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where the disclosure was not made in the context of a 
judicial proceeding and did not afford the client an 
adversarial gain. See I ~ I  re von Bulotr, 828 F.2cl 94, 
102 (2d Cir.1987) (un-disclosed portions of a 
communication protected because "[wlhere 
disclosures of privileged information are made 
extrajudicially and without prejudice to the opposing 
party, there exists no reason in logic or equity to 
broaden the waiver beyond those matters actually 
revealed."); Gram Chilclrett S Prodr. v. 13ressler, 
1995 WL 360590 "8, i995 US. Dist. LEXlS 8157 
' 9 3  (N.D.111.1995) (no subject matter waiver because 
no tactical advantage sought or gained by disclosure); 
!ron W o r k ~ t s  Local Union No. 17 Iris. F m d  v. Phili.p 
Morris. Inr., 35 F.Supp.2d 582. 597 iN.D.Ohio 1999) 
(refusing to compel production of documents because 
no showing that disclosure was for a tactical or unfair 
advantage). 

ecause plaintiffs have failed to 
monstrate any prejudice or tactical disadvantage 

resulting from DOE'S disclosure of two memoranda 
in a non-judicial setting over eight years ago, related 
confidential documents, if privileged, may be 
protected from disclosure. See Sfrutugertr DCV. Con?. 
I,.  N e r m  !ntll N.V., 153 F.R.D. 535, 545 
js.n.N.Y. 1994,. 

Plaintiffs do not, as they must, satisfactorily explain 
why documents that on their face appear to be legal 
communications "clearly appear to be lacking in 
aspects requiring legal advice." Therefore, plaintiffs' 
motion to compel the production of the documents 
defendant has withheld under the attorney-client 
privilege is denied. 

trial by a party or its representative. Nickitlun L,. 

Tcivior, 324' U.S. 495, 5 1 t - 12, 67 S.Ct. 385. 9 1 L.Ed. 
451 t 19471. The attorney work-product rule is 
indubitably applicable to government attorneys in 
litigation. Seurs, Xorhuck, 321 U.S. at 152. 95 S.Gt. 
1504 (citing Kciiser Ai~tminrrm. 157 FSupp. at 947). 

The parties agree that the attorney work-product 
privilege applies only if the anticipated litigation is 
"fairly foreseeable" or "a real possibility." R~s ide i~ t  
Adtisorv Bd. r. 12irzo. 97 F.R.D. 749. 7.54 
(E.D.Pa.1983); Janles Jitlinn. he.  v. R L I V I ~ P O P I  G., 
93 F.R.D. 138. 133 (D.DeJ. iW82). Plaintiffs, 
however, contend that numerous documents withheld 
under this privilege and prepared in 1992 and 1993 
were not prepared in anticipation of "fairly 

foreseeable future litigation," but merely as part of 
"programmatic planning." 

From a review of the correspondence submitted by 
defendant, it is evident that litigation was "fairly 
foreseeable" by the agency as early as September 30, 
199 1, when the Minnesota Department of Public 
Service wrote to the Secretary of Energy: "... it is 
highly probable that your department will experience 
significant delay in meeting its obligations to begin 
taking high-level radioactive waste in 1988. 
Therefore, I have directed my legal counsel to 
prepare a Petition for Relief." The fact that the first 
suit actually was filed in 1994, one or two years after 
the challenged documents were written, also supports 
defendant's position that imminent litigation was 
more than a mere possibility in 1991. 

1131 Accordingly, the privilege log provides 
sufftcient basis to conclude that documents withheld 
under the attorney work-product privilege were 
created for "the primary motivating purpose," see 
United States v. Gdf  Oil Corrz.. 760 F.2d 292, 296-97 
~Temp.Em.Ct.Apv.I985), of anticipated litigation. 
For reasons discussed in connection with the 
attorney-client privilege, the work-product of 
government attorneys created in anticipation of 
litigation is protected even if the litigation involves 
obligations under a statute, regulation. or a contract. 

CONCLUSION 
For the foregoing reasons, the plaintiffs' motion to 

compel the production of docun~ents withheld under 
the deliberative process privilege, the attorney-client 

7 or the attorney work product 
privilege, is denled. 

I :98CV00484 -- (Docket) 
(Jun. 08. 1998) 

END OF DOCUMENT 
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