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4. During rhis same period of time, I was a pan-time independent consulxant 

employee concerns investigator for a world-wide corporation. . 

, Prior to xhis, f was the U.S. D Employee Cone anager 

for &e Banford Nrzclear Rcsemation in Richland, Wnshingron. X held that position fro 

until June 2002. 

. In total, I have worked for the US. DOE for over 20 years in various 

programs. 

7. ~afkty.is a paramount consideraxion in rhe design, consmction, operation, 



discrimination or retaliation for reporting safety concerns. See 10 CFR tj 63.9. This 

NRC regulation prohibits discriminarion or retaliation againsr an employee for engaging 

certain protecte activities, including raising issues about violations of sr 

9. deally, employees at nuclear faciliPies wo ave no fear f ia r  raising 

safety-related issues might lead to discrimination or refaliarion. Human nature 

and contrary to the U. S. Nuclear Regulatory Commission's regulatory expecrarions. 

10. In fact, the Safery Conscious Work Environment Policy for the Yucca 

Ioyee Concerns 

s srared in the DOE 

objective o f  the program is to ""ensure employee concerns related to such issues as 

environmen~, saf'ery, hea agemen1 of DOE and 

drninistration programs and facilities are addressed a) prompt identifieaxion, 



reporting, and resaluion of ernployee concerns regarding DOE facilities and operations 

in a manner that provides the highest degree o f  safe operations; b) free and open 

loyee concerns rhar results in indepei~dent, objectivc evaluation; 

c) supplemmtation of existing processes with an ind endent avenue E'or r e p  

c o n c m .  

12. In addition to this requirement, the U. S, Nuclear Regulatory Comission 

Procedure 40001. 

13. The OCR Concerns Program operates indepel3dmtty of line 

age 

sitory Development ( 

processes for resolving or .midgating the issues. addition, The concerns p r o p n  

endently verifies that roper execution of eonective or 

completed. 

%4. : ' Consistent wi rder 442.1A and C expectations, the 

- it is specifics rovide employees 

independem avenue of redress where they can raise concerns outside of line nlaxagemenl 



without fear of reprisal. Xts polkies and procedures allow employees to request 

confidentiality. In fact, OCP procedure states, "Maintaining confidentialiry. is a 

that rnaLnrains an employee's coafidentiaFity, 

practicable, individuals may also submit concerns anonymously." As such, the 

or?, ise 

15. To inform employees of its availability and to encourage them to raise 

reques~ed to sign a confidentiality form [See Attachent C). AZthou confidentialiry is 

purpose consistent with the NRG's expecbhsn 

reasonable effort to rotect confided 

ition to meeting NRC's 

level of confidentiaEry is consistenx with D 4.d.(3) which sates, "In 



maintaining ECP records, steps must be taken to protecr the idenrity of the concertled 

employee consistent with the employee's request for confidentiality and the provisions of 

the Rjvacy ACT and h e  Freedom of 

to be maintained as part of the DOE Privacy Acr. Systems of Records D 

18. Broad publicarion of docments even in redacted f o m  i s  entirely 

statements could res~dt in confidentiaIity being compromised. 

19. Consistent with b e  promised canfidenrialiry and NRC expectations, on 

oc~xments are not scanne anagemen1 System. 

Specific concern fi 

specifics regarding a concern file. In this and other ways, 



ensure confidentiality and to offa both rhe appearance and rhe reality of actual ' 

confidentidity. 

y extensive experience in employer: concerns p o g r m s  specifically 

confirms &at confidentialiry is essential to an effective employee concern pro 

coneems program that otherwise eirher would not be raised at all or would be raise 

e NRC itself recognizes the irnportmie of the functions filled by 

employee concerns programs. The NRC conducts inspections focused specifically on 

could lead to a Ending of violations and a requirement of corrective action. For example, 

a licensee to rake corrective action following 

yee concerns pro 

effecdveness of s 



22. Again, colllidenriality is a cornerstone of an effective employee concerns 

program which is required. by both DOE Order and by NRC regulations and is a crirical 

component of maintaining zhe safety coascio~s work: envi 

environment where empbyees feel free ro raise concans v\rifiout fear of harassment;, 

intimidarim, ret arion and disesinhatio g disciosu~e of files, evm 

in redacted form, potenudly compromises the confidm~aliry that should be a~corded 

course of a cooce 

redacted portions of a documenr, exposing them 10 the very risk of discri~nation and . 

retaliation, whether real or perceived, that confidentiality is insended to eliminate. 



Disclosure of files-even redacted files-£tom such programs creates a significmt risk of 

eliminating, in the view of employees, a crirical and independent means of raising safety- 

relared claims wi.tf1ou.l r f discrinnina~on ' r retaliasion. 

subsranriaf coniribution such pro@ e to the safety of nuclear facilities 

acr alone would be costly an have deuimmtal impact on employees and &e 





Attachment A DOE 0 442.1 A 
6-6-01 

PAGE ALSO CANCELS DOE O 442.1 AND REISSUES IT AS DOE 0 442.1A, DEPARTMENT 

OF ENERGY EMPLOYEE CONCERNS PROGRAM, DATED 6-6-01. 

TN THE NATIONAL NUCL 



epartrnen 
Washington, D.C. 

Approved: 6-6-0 1 
Review Date: 2- 1-0 1 

OBJECTIVE. As a service to all Departmental Elements, the following will be to establish a 
Depadment of Energy (DOE) Employee Concerns Program (ECP) that ensures employee 
concerns related to such issues as the environment, safety, health, and management of DOE and 
the National Nuclear Security Adrmnistration N S A )  programs and facilities are addressed 
throu* 

evaluation; and 

c. supplementation of existing processes with an independent avenue for reporting concerns. 

O 442.1, DEPARTMENT OF ENERGY EMPLOEZE 
ated 2-1 -99. DOE 5480.2 

E 

Order. 

APPLICABILITY. 

a, 

b. Contractors. Except for the exclusions 3c, the Contractor Re 
Document (CRD), Attachment 1, sets forth requirements for management and operating and 
management and mtegratlon contractors of DOE-owned or -leased facilities. 

c. Exclusions. Activities of the Naval Reactors rogam conducted under Executive Order 
12344 are excluded from ths  Order. 

EOaREMENTS . 

(1) Possess interfaces with the following organizations: 

All Departmental Elements Office Economic Impact and Diversity 
Office of Employee Concerns 
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(a) other DOE, including NNSA and DOE contractor ECPs, 
@) external regulatory bodies that require employee concerns programs, 
(c) Headquarters Office of Employee Concerns, and 
(d) labor organizations, where applicable. 

(2)  Establish documented program plans describing methods and processes used to 
implement program requirements. 

(3) Require that DOE, including NNSA and DOE contractor employees (i.e., any person 
workmg for a DOE contractor or subcontractor on a DOE project) be informed of 
the following: 

gh existing complaint or dispute resolution systems, but that 
right to report concerns through the DOE ECP; and 

(c) management's intolerance for reprisals against or intimidation of employees who 
have reported concems. 

ublicize a 24-hour ot-line (e.g., voice ail or e-mail syste 

(b) referred to other offices or programs and tracked by the ECP until they are 
resolved (referral of a concern); 

(6) tramferred to another DOE or contractor org jurisdiction over the 
issues, when those issues are outside the scope of the ECP (transfer of a 
concern); or 

(d) closed as prescribed in paragraph 4c. 

(2) ECP personnel must document employee concern in su 
investigation or other appropriate levels of review. 

(3) Concerns must be tracked until closure. 



DOE O 442.1A 

Unless otherwise agreed to by the employee, an organization other than that of the 
employee's h e d a t e  supervisor must conduct the investigation. Similarly, 
individuals or organizations outside the concerned employee's organization should not 
be selected to conduct the investigation where their involvement presents a conflict of 
interest. 

If the concerned en~ployee requests confidentiality, his 
g the investigation or other process us evaluate the concern. 
personnel should advise employees of 

protect confidentiality under certain circumstances. For example, the concern may 
action taken against the employee for which relief is sou@$ or the employee 
closely associated with the concerns. 

and escient operation of programs, and uses alternative dispute resolution techruques 
whenever appropriate. 

ECP personnel rnust immediately report to an appropriate line manager (i.e., one with 
program: project, or health and safety responsibility) andor the Envkoment, Safety 

office those conc 
con&tion or a serious condition. 

Appropriate offices (i.e., those with program, project, or health and safety 
responsibility) must determine whether DOE, includrng NWSA or its contractors 

vent recurrence o 
s~~bstantiate 

c. Closure. 

(1) employee concern case is esignated as closed when one of the foll 

(a) the concern 11% been investigated; necessary corrective actions have been 
identified (eg., issuance of a non-conformance report); the office responsible -for 
takmg the corrective action has accepted jtvisdiction over the matter; and the 

a1 tracking system; 

) the concern has been investigated and no corrective action is deerne 



DOE 0 442.1 A 
6-6-0 1 

(c) the subject matter of the concern is outside the scope of the ECP and the 
concern has been transferred to another organization with jurisdiction over the 
subject matter; 

(d) ECP personnel have advised an employee raising a concern that is outside the 
scope of the ECP of available means to have the concern addressed, if direct 
transfer of the concern to another organization is not appropriate (e.g., ailegatio~ls 
subject to the Equal Employment rtunity complaint process, claims for 
workplace injuries); 

determines that the issues are frivolous or too general to hvestigate; and 

the concerned employee must be advised if there are any offices with authority or 
responsibility for addressing the subject matter of the concerns. 

d. Documents and Records. 

(a) concern log, 
(b) concern reports, 

personnel must submit quarterly and annuat reports to the 
element and the Office of Employee Concerns. The reports must address the 
following 

(a) employee concerns activity levels for the peri 
(b) nature of the concerns, 
(c) resolution of the concerns, and 
fd) other information required under ECP directives for the effective coordination of 

ECPs. 

In maintaining ECP records, steps must be taken to protect the identity of the 
concerned employee consistent with the employee's request for confidentidity an 
the provisions of the Privacy Act and the Freedom of Infomation Act. 
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(4) Federal records cannot be destroyed unless authorized by the Archivist of the United 
States, National Archives and Records Administration (NARA). Authorities are 
found in the General Records Schedule of the Government, as issued by NARA, and 
in NARA-approved DOE records disposition schedules (Standard Forms 1 15). 
Should any or all ECP records not be "covered" by authorized records disposition 
schedule, the responsible ECP manager must seek NARA authorization (a records 
disposition schedule) through the co_gizmt local. records officer in liaison with the 

e. Training and Oualification Personnel responsible for implementing the ECP or investigating 
concerns must be trained to properly carry out their responsibilities (e.g., training on the 
identification and classification of health and safety issues, how to inxrestigate worblace, and 
a 

anager must assess, liy, the 
effectiveness of the ECP and processes used to implement this Order. Problems that hinder 
the ECP &om acheving its objectives must be identified and corrected. 

5. RESPONSIBILITIES. 

(1) Develops, promulgates, an 

(2) Assists DOE and contractor organizations in imp1 

(4) Decides whch concerns that are brought to the attention of Office of Employee 
Concerns the office should seek to resolve, which warrant referral or transfer to 
another ofice for M e r  review, or which wmant no further action. 

b. Secretarial Officers and Field Element Manager /NNSA Deuutv Adrnhstrators. 

(1) Designate the management position or positions responsible for developing 'and 

(2) Direct the EC and provide adeqt~ate resources an 
implemenlation. 
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(3) Ensure implementation of ECPs required by contract for contractors under their 
juridction 

(4) Use management assessment results to verify the adequacy and implementation of the 
ECP and improve performance. 

c. 

Develop and submit ECP program hplementation documentation to the Secretarial 
Officer or field element manager, as appropriate, for approval. 

Implement the approve and ensure concerns are processe 

through these processes, and management's intolerance for reprisals against 
employees who have ~eporkd concems. 

Maintain an employee concerns tracking system and a secure filing system. 

e attentiox1 of the 

Assist in evalualion and resolution of employee concerns. 

about the outcome of the ECP process. 

Document that an individual, office, or organization has accepted responsibility for 
m i m g ,  correcting, and preventing recurrence of concerns that have been 
substantiated through the ECP process. 

Prepare quarterly and annual reports and review them for lessons learned and 
possible adverse trends. 

Use self-assessment or outside review to conduct management assessments of their 
ECPs. Assess the results with the Headquarters or field element manager, and take 
any necessary actions to improve program operations. 
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(1 1) Coordinate with DOE contracting officers to determine the existence of contract 
requirements for the establishment of contractor ECPs and the means and criteria by 
whch such contractor ECPs will be evaluated. 

(1 2) Advise appropriate levels of management when actions are either ineffective or not 
timely in resolving concerns or correcting identified deficiencies. 

Acts as DOE'S independent element responsible for safety aspects relative to public 
and worker health and safety, environmental protection, oversight of these areas 
pro_mms designed for the protection of special nuclear materials, classifi 

ation. 

concerns. 

Assesses and reports to the Secretary of Energy on safety-related activities 
conducted pursuant to this Order as part of assessments of safety-related 
perfommce of the Secretarial O ces, field elements, and conbactors. 

As necessary, reviews p 
for their application to 

e. Director of Human Resources Manalrement. 

(2) Provides health services for 

OE G 442.1-1, DE ARTMENT OF ENERGY MPLOYEE CONCE 
PROGRAIl4 GIITDE, which contains guidance on implementation of the ECP. 

b. Executive Order 12344, Naval Propulsion Act (44 U.S.C. 71 58, note). 

rivacy Act of 1974, ublic Law 93-579; 88 Stat. 1896 (5 U.S.C. 552a), as amen 
which establishes laws to implement the Privacy Act. 

d. Freedom of Infomation Act of 1974, Public Law 93-502,5 U.S.C. 552, as amended, 
which establishes law to implement the Freedom of Information Act.. 
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e. 10 Code of Federal Regulations, Part 708, DOE Contractor Employee Protection Program. 

f 29 Code of Federal Regulations, Part 1960.28, Employee Reports of Unsafe or Unhealthful 
Working Conditions. 

g. 29 Code of Federal Regulations Part 24, Procedures for Handling Discrimination 
Compfakts Under Federal tection Statutes, which established the Depament of 
Labor's procedures for inves~gating and adjudicating allegations of ~vhstleblower reprisa 
under certain Federal statutes. 

e~ldments Act of 2 988 (Pub. . 10049, August 20,1988), 
implemented by DOE under 10 CFR Par& 820. 

worker protection program by providing Federal and contractor workers with a safe and 
heattkful workplace. 

j. P.L. 106-65, DoD Authorization Act of 2000, which statutorily establishes M S A .  

a. Alternative Dispute Resoli~tion Process for resolv 
party in an aattempt to avoid judicial or administrative litigati~n. Fo 

mvestigative task i have submitted the concern. 

c. Emdoyee. Any person working for DOE, including NNSA or a DOE contractor or 
subcontractor on a DOE project. 

d. Emplo~ee Concern. A good faith expression by an employee that a policy or practice of 
DOE or one of its contractors or subcontractors should be improved, modified, or 
terminated. Concerns can address issues such as health, safety, the environment, 
manage~nent practices, fraud, waste, or reprisal for raising a concern. 

e Imminent Danger GonditioniConcem Any condition or practice in any workplace that 
creates a danger that could reasonably be expected to cause death or serious physical ha 
immediately or before the onset of such danger could be eliminated tlvough the normal 
procedural mechanism. 
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9 (and 10) 

f. Intimidation. Any action taken by coworkers or supervisors against or toward an 
employee to cause that employee to cease engaging in protected activities; to be fearful 
of engagmg in protected activities; to otherwise be afraid for his or her safety, 
reputation, or job security as a result of having identified concerns about any aspect of 
DOE facilities or operations. 

inquiry conducted by or on behalf of an ECPs office for the p 
resolving a concern, usually involving interviews, inspection o 

relevant documents, sites, or equipment, and an evaluation of practices being followed. 

h. Referral of a Concern. Transmittal of an employee concern to another organization or 
process for investigation or resolution, with the results of the investigation or 

anager within a specifie 

. Any action taken against an e nse to, or in revenge for, 
employee having raised, in good faith, re s about any aspect of 
DOE-related operations. Reprisals against contractor employees may lead to the 
imposition of penalties under the Price-Anderson Amendments Act of 1988 (Pub. L. 
100-49, August 20,1988), implemented by DOE under 10 CFR Part 820 (Part 820). 
ursuant to Part 820, to the extent a reprisal by a DOE contractor res 

employee's involvement atters of nuclear safety in co 
activity, the reprisal coul stitute a violation of a DOE Nuclear Safety 

uirement. 

j. Resolution of a Concern. A~tions taken and decisions ade in response to an 
employee concern by veri ishing plans to correct i 
deficiencies conecting th ining that the concern is not 

no corrective action is 

. Transfer of a Concern. Go rnunication of a concern by the EC office to an office 
with subject-matter responsibility or expertise pursuant to which that office will 
address the concern with the concerned employee. 

8. CONTACT. Office of Economic Impact and Diversity, Office of Employee Concerns, 
202-586-6530. 

Y ORDER OF THE SEC 

FRANCIS S. BLAKE 
Deputy Secretary 
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Attachment 1 
Page 1 (and 2) 

ATTACHMENT 1 

CONTRACTOR REQUIREMENTS DOCUMENT 

In support of the effective implernenla~on of the Dep 
Program (ECP), contractors are required to-- 

ee concerns in a m at protects the health and safety 

ensure that contractor 
responsibility to report concerns relating to the environment, safety, health, or management of 
DOE-related activities; and 

cooperaxe with assessments used to verify that they have acted to minimize, correct, or prevent 
recurrence of the situation that precipitated a valid concern. 



TACHMEN 
OCP Poster 





N 
Confidentiality Form 



Attachment C 

TO: OCRWTM Concerns Program 

FROM: 

individual outside the immediate Concerns Program staff 
authorization from the OCRWM Concerns Program Manager. 

understand that any violation of this agreement will 

Date 



Confidentiality Statement 



U. S. DEPARTMENT OF ENERGY 
OEee of Civilian Radiaaetive Waste Management Concerns Program. 

Confidentiality Statemcnt 

OCP Cane Number 7 1  

Attachment D 

I have information I wish ro provide in confidence ro the Oflice of Civilian Radioactive Waste Managemen1 Concerns 
Program (OCP). Conskeent with legal obligatians, OCP adheres to the PoUowing conditions: 

9 OCP will prorecr my confidentialiry ro rhe exenr &owed by law. 

OCP will consider me 1.0 have waived confidennaliry if I take or have taken my action that may be inconsistent 
wirh the granting o f  confidenriality [e,g,, any acrion thar cozlldreasonah~~ be expected ro disclose my identiry or I 
have engaged in misconduce thar is connected to my conct.rn(s)]. 

undermnd that OCP is nor an advocate for me or my employer, rather OCP is an advocatc for rc~dution. 

T agree that OCP has a dury ro ac? in an expedient manner on manus that involve: imminent hazard siruauons; allegarions 
of hamssmear, intimidation, retaliation or discrimination resulting from the engagement in prdecked activity; or polmriai 
violations o f  law. 

reasonable steps to ensure as che source of rbe informion is nor co 

resolution) and the resoluxion of this concern; 

r Notify O C R W  execurive management ofthe existence ofrhis concern, bur nor my identiry (without my 
permission); and 

Notify me if', in the course of the investigarion or inquiry, my confidentiality can no longer be preserved. 

____ .__ , I~_~~ . - . . - . ,  

1 under~and t+t  by fi 
privilogus &re granted Tome. However, if my snrptoya- 
has .proposed taking an adverse action against me, I agee  
rhe.PCP Mmagrr may co&micare with my employn: 
regkdhg this concern to ~eview whether the proposed 
adverse action is  being iaken os o resulr of raising a 

Concerned Individual Signature Datc 

Name (Print): 
Telephone: 

Address: Home: 
Work: 

iry, ST Zip: Celt: 

Position: Depr: 

Employer: 

Supervisor: Telephone: 

con0den.dot When completed, this form may contain privaey act information 4L27/05 



NRC Inspection Manual 



Attachment E 

NRC INSPECTION MANUAL PIPB 

INSPECTION PROCEDURE 40001 

RESOLUTION OF EMPLOYEE CONCERNS 

PROGRAM APPLICABILITY: IMC 2515 

SALP FUNCTIONAL AREA: OTHER 

40001-51 OBJECTIVE 

TO assess the licensee" process for resolving safety-related 
concerns reported by licensee or contractor employees while 
preventing any retaliatory action against those employees. 

40001-02 INSPECTION REQUIREMENTS 

NOTE: Implementation of this inspection procedure requires the 
approval of the appropriate Regional Administrator. 

02.01 Inspection Preparation 

Allesation Historv. Review the allegation history of the 
site before performing the inspection. Determine any 
positive or negative aspects of the licensee's handling of 
allegations. The inspection should include concerns that are 
the subject of allegations reviewed by the NRC as well as 
concerns that were not submitted to the NRC. 

Process for Resolvins Concerns. Review procedures that govern 
the licensee's Employee Concerns Program (ECPJ and focus on 
the information flow process. Review the licensee's process 
for receiving, evaluating, dispositioning, tracking and 
documenting concerns. This review should be based on the 
licensee having an ECP in place and the pertinent procedures 
being available to the inspector. The inspector should 
conduct this review before the inspection. 

ECP Orqanization. Review whether the licensee's process for 
resolving concerns ensures a suitable level of independence 
between the ECP and line organizations. 

02.02 Assessment of the Licensee's Process for Resolvinq 
Employee Concerns. On the basis of available documents and data, 
assess the overall performance of the licensee by focusing on the 

Issue Date: 06/03/97 - 1 -  40001 



licensee's effectiveness in (1) processing and resolving safety- 
related concerns and (2) protecting from retaliation those 
employees who raise concerns. 

Issue Date: 06/03/97 



Documentation of Concerns. Examine safety-related concerns 
reported by employees within the last 2 years. Assess 
pertinent documentation of the receipt, review, and closure 
of each safety-related concern selected forthis examination. 
This review should assess the technical adequacy of the 
licensee's review and closure of the concerns. 

NOTE: Any allegations brought to inspectors by employees 
during the inspection should be forwarded to the regional 
office allegation coordinator (OAC) for processing through 
the NRC allegation review process. At no time during the NRC 
review should the confidentiality of any employee be 
j eopardized. 

Corrective Actions. Assess the adequacy of corrective 
actions associated with the closure of selected safety- 
related concerns. Contact the appropriate employees to 
discuss their satisfaction with the adequacy of the 
corrective actions. 

NOTE: Discussions with employees should be held only if 
employees voluntarily agree to discuss their concerns with 
the NRC. Inspectors should expend maximum effort to protect 
the identity of those employees contacte including contact 
by phone and/or offsite meetings- 

Prioritization of Concerns. Assess whether concerns are 
prioritized on the basis of safety significance. 

Feedback to Emplovees. Assess the adequacy and timeliness of 
feedback to employees regarding the review and resolution of 
their concerns. Contact appropriate employees to discuss 
their satisfaction with the feedback process regarding their 
concerns. 

Independent ECP Staff Review. Assess the ability of the 
licensee's staff administeringthe ECPto impartiallyreview, 
track, disposition, and record concerns independent of the 
employee's line organization. 

Environment for Reportins Concerns. Assess if an 
licensee publicizes the ECP as an avenue for employees to 
report concerns when they are reluctant to report them to 
their line organization. Assess how employees are assured 
that confidentiality will be preserved, if they wish to 
maintain confidentiality. Evaluate how all employees, 
including new employees, are made aware of procedures that 
govern accessibility to, reporting concerns to, and 
implementation of the ECP. Assess whether departing or 
dismissed employees are debriefed regarding any remaining 
concerns. 

Protection Aqainst Retaliation. Determine whether sufficient 
controls are in place to protect those employees who identify 
concerns from any type of retaliatory action. Ascertain 
whether management supports measures to ensure achievement of 
that end. Contact appropriate employees to discuss their 

Issue Date: 06/03/97 - 3 -  40001 



satisfaction with the protection against retaliation afforded 
to them by the ECP and licensee's management. 

Expertise of ECP Staff. If problems with the handling of 
concerns are identified, assess whether the ECP staff can 
promptly respond to and correctly resolve a variety of 
concerns. Evaluate the extent of the ECP staff's reliance on 
line organizations and consultants. Determine whether 
training is provided for all personnel involved in the 
handling of concerns. 

Self-Assessment. Evaluate the licensee's monitoring and 
auditing of the ECP by internal and external organizations, 
and determine whether lessons learned are provided as 
feedback to management. 

02.03 
license 
before 

Reportinq. Identify any negative findings about the 
e's processing and reporting of concerns to NRC management 
the final exit interview with the licensee. Determine 

whether more extensive followup review should be performed or if 
more issues should be forwarded to the OAC. Keep NRC management 
informed of significant adverse findings. 

40001-03 GUIDANCE 

General Guidance 

An ECP is an avenue independent of the line management process for 
licensee and contractor employees to report safety concerns to 
their employers without fear of retaliation. NRC regulations do 
not include specific guidance or requirements for the establishment 
of an ECP. The applicable regulatory requirement in Section 50.7 
of Title 10 of the Code of Federal Requlations (10 CFR 50.7) and in 
the Energy Reorganization Act, Section 211, is not to impede or 
hinder the reporting of safety-related concerns by employees of 
licensees or contractors and subcontractors. To the extent that 
safety-related concerns are being dispositioned through the ECP, 
evaluation of the process falis under 10 CFR Part 50, Appendix B, 
Criterion XVI. 

Some licensees have well-established ECPs, while others have none 
at all. The ECPs in existence do not adhere to one universal 
format and range from those lacking formality to those that are 
very well defined. Increased NRC interest in this area resulted in 
the development of Temporary Instruction 2500/028, "Employee 
Concerns Program," in 1993 and the modification of Inspection 
Procedure 40500, "Effectiveness of Licensee Controls in 
Identifying, Resolving, and Preventing Problems," Section 03, to 
aid inspectors in reviewing licensee programs for the phenomenon 
known as the "chilling effect" (a term that refers to the negative 
effect a hostile environment may have on employees raising concerns 
to the NRC or on those who may want to raise concerns). 

This inspection procedure should be used to assess whether a 
licensee has adequately resolved safety-related employee concerns 
without retaliation against those employees who raise concerns. 

40001 - 4 -  Issue Date: 06/03/97 



Inspectors are directed not to attempt to enforce the programmatic 
elements presented in this inspection procedure. Any problems 
identified concerning a licensee's processing of concerns are to be 
reported as observations. Inadequate resolution of concerns should 
be evaluated for impact on plant safety, if time permits. If time 
does not permit evaluation, the licensee and NRC management should 
be informed of the staff's concerns with the licensee's resolution. 
Allegations received by inspectors during the review should be 
forwarded to the regional OAC, as appropriate. 

Specific Guidance 

03.01 Inspection Preparation. Determine whether the licensee 
i s responsive and sensitive to those issues that employees believe - 
could affect the safe operation or shutdown of a nuclear facility 
or endanger the health and safety of the public. These attributes 
can be determined in part by assessing whether a licensee's ECP 
comprises programmatic elementsthat ensure a responsive, effective 
operation. The inspector should review ECP procedures and data and 
submit pertinent questions to the licensee before the site 
inspection. 

a. Allesation History- In reviewing the allegation history, 
determine the number of technical and wrongdoing (e.g., 
harassment, intimidation, discriminationf employee concerns 
reported to the ECP staff and allegations reported to the NRC 
over the last 2 years. Compare the number of technical and 
wrongdoing concerns or allegations received by the ECP staff 
with those received by the NRC for the last 2 years and note 
any parts of the organization that reported concerns to the 
NRC but not to the ECP staff. 

b. Process for Resolvins Concerns. In reviewing the licensee's 
ECP procedures, determine whether the following programmatic 
elements are present: 

e Corporate policy disseminated on employee concerns and 
protection of employees against retaliation. 

s Information on how licensee and contractor employees can 
access the ECP. 

@ Methods for reporting concerns (e-g., in person, mail, 
fax, telephone). 

@ Assurance of employee confidentiality. 
@ Measures to protect employees from retaliation. 
a Assignment of staff independent from line organizations 

for fair and impartial evaluation of employees concerns. 
e Methods for prioritization, evaluation, tracking, 

resolution, documentation and feedback regarding employee 
concerns exist and are adhered to while concerns are 
being resolved. 

c. ECP Orqanization. Ascertain whether the ECP organization is 
independent of line organizations and whether the ECP staff 
is competent. Determine the ECP manager reporting chain and 
whether : 
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e The ECP staff is responsible for investigating, 
evaluating, tracking, and resolving each concern, and 
guidance is provided on when and how ECP staff can call 
on other sources of expertise. 
Qualifications of ECP counselors and investigators are 
established. 

03.02 Assessment of the Licensee's Process for Resolvinq 
Em~loyee Concerns. Select a minimum of 10 and maximum of 20 
safety-related employee concerns and evaluate the licensee's (1) 
processing and resolving safety-related concerns and ( 2 )  protecting 
from retaliation those employees who raise concerns. 

NOTE: This assessment should be done by interviewing ECP 
staff, reviewing applicable ECP files, and, where necessary, 
conducting employee interviews. 

a. Documentation of Concerns. Review ECP files (files 
containing records of employee concerns) for selectedsafety- 
related concerns, and determine whether: 

(%, All safetyconcerns are formally documented (not resolved 
on the phone) A 

e Controls exist requiring records of pertinent 
conversations and meetings. 
Sufficient detail is documented to determine the safety 
impact of the concern, where possible. 

I, Sufficient records exist on the processing of the 
concern, including records on receipt of concern, 
interviews, assignment to staff, summaries of telephone 
conversations, resolution, and feedback to the employee. 

o Records aremaintainedinanofficiallydesignated secure 
location accessible onlyto internal auditors, ECP staff, 
and authorized management. 

b. Corrective Actions 

@ Perform an independent review of the adequacy of 
corrective actions associated with the closure of 
selected safety-related concerns. Contact appropriate 
employees, particularly when a concern does not appear to 
have been adequately resolved, to discuss their 
satisfaction with the closure of their concerns. Focus 
on the following: 

- Review selected corrective actions to determine 
whether licensee actions committed to in response to 
employee concerns were adequate. 

- Determine whether employees voicing safety-related 
concerns believe the corrective actions addressed 
the identified concerns. 

r, Perform an independent review of the adequacy of the 
licensee's resolution of a sample of the concerns 
selected for review. Focus on the following: 
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- Did the licensee investigate and resolve each issue 
raised by the employee. 

- Was the scope and depth of the licensee's review 
adequate to address the questions raised. 

- Was the licensee's review timely given the safety 
significance of the issue and the operating status 
of the plant. 

Prioritization of Concerns. Determine whether concerns are 
screened and assigned priorities on the basis of safety 
significance. Determine whether issues of the highest safety 
or organizational significance receive the highest priority. 

Feedback to Employees. Determine whether adequate and timely 
feedback is provided to employees raising concerns to the ECP 
staff. Focus on the following: 

e formal acknowledgement of receipt and specific details of 
the concern 

e interim status of review of concern 
@ results of review and resolution of concern 

Inde~endent ECP Staff Review. Determine whether the ECP 
staff provide an impartial and independent review the 
employees' concerns (independent of the employee's line 
organization) and whether ECP procedures provide formal 
guidance for accomplishing an independent review of 
employees' concerns. Lack of guidance could result in 
employees obtaining opinions or resolutions fromindividuals 
in the line organization that the employees did not agree 
with in the first place. 

Environment for Reportinq Concerns. During discussions with 
staff and employees, determine: 

Whether employees are encouraged to report concerns. 
nether information provided je.g., purpose and func~ion 
of the ECP, procedures governing its operation, and 
persons who have access to it) is consistent. 
To whom and how to raise a concern. 
Whether the ECP is independent. 
Whether confidentiality of employees is maintained. 
Whether  firs^-line through seniormanagement endorses and 
supports the ECP. 
Whether employees understand the accessibility, 
confidentiality, and protection against retaliation 
provided by the ECP. 
Why certain parts of the organization (on the basis of 
allegation history) choose to report concerns to the NRC 
but not the ECP staff. 

CAUTION: If, during your review of the licensee's allegation 
history, you find that the licensee has pending 
harassment, intimidation, or discrimination case(s) 
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before either the Department of Labor (DOL) or NRC' s 
Office of Investigations, do not document a finding of 
"no chilling effect" as a result of your inspection. 
Similarly, if the licensee has recently been issued a 
Notice of Violation by the NRC, or been found liable by 
a final DOL adjudicative body for violations pertaining 
to harassment, intimidation, or discrimination, a finding 
of "no chilling effect" should not be issued. If you are 
unclear or not certain about the meaning of specific 
issues identified in the licensee's files, you should 
consult with the NRC Regional Office Allegation 
Coordinator (OAC) for guidance before reaching any 
inspection findings. 

g. Protection Aqainst Retaliation. Determine whether the 
licensee's or contractor's employees are encouragedto report 
safety-related concerns without fear of retaliation; also, 
whether: 

No retaliation is permitted. 
Employees are informed that the ECP is an acceptable 
alternative method for raising safety concerns and that 
its use by co-workers is not to be viewed negatively. 
Control measures or policies are implemented. 
Formal controls exist to inform senior management of 
instances of reported retaliation. 
Management supports measures and becomes involved in the 
resolution of concerns. 
Each concern is treated as legitimate unless proven 
otherwise. 
How individual confidentiality is maintained, including 
confidentiality of those entering or leaving the ECP 
off ice. 
Employees requesting confidentiality are alerted that 
despite the ECP's efforts to protect their identity, the 
narrow focus of their concern could potentially cause 
their identity to be revealed. 
The ECP staff hours accommodate employees~chedules and 
flexibility for offsite interviews is considered. 
An "appeal process" has been implemented to preserve the 
affected employee" protected activities an 
remedies. 

h. Expertise of ECP staff. Examine the training of ECP and 
plant staff by reviewing training records and lesson 
materials. Determine whether: 

@ The ECP staff receives training on how to conduct 
investigations and interviews of employees while 
protecting their confidentiality. 

e First-line management receives training on handling 
concerns and are required to meet an established training 
qrade . 

@ All levels of management receive training on "lessons 
learned. '" 
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8 All plant staff receive initial indoctrination and 
periodic refresher training on the basic concepts and 
purpose of the ECP. 

@ Management receives training on how to foster an 
atmosphere that encourages employees to readily express 
their concerns. 

i. Self-Assessment. In determining how effectively management 
and the ECP staff oversee the ECP, review the following: 

e Monitoring and auditing of the effectiveness of the ECP 
by internal and independent review organizations. 

@ Encouragement and evaluation of employee feedback. 
@ Dissemination of the results to management and the staff. 
@ Assessment of employee satisfaction with reporting safety 

concerns to the ECP. 

03 - 03 Reportinq. Safety-significant inspection fizdings should 
be promptly identified to the appropriate regional management and, 
if appropriate, the OAC, for consideration of followup action. 
Significantly adverse findings should also be discussed with 
appropriate NRR management. 

40001-04 RESOURCE ESTIMATE 

Approximately 60-80 hours of direct inspection effort (preparation 
and site effort) will be necessary to complete this inspection 
procedure. Actual inspection at a specific plant may require more 
or less time depending on plant-specific issues. 

40002-05 REFERENCES 

10 CFR 50.7, "Employee Protection1' 

Energy Reorganization Act of 1974, Section 211, "Employee 
Protection" 

END 
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