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MEMORANDUM
(Matters to be Addressed at First Management Conference)

On April 13, 2005, we issued an order setting a case management conference for
9:00 a.m. EDT, May 4, 2005 in the Atomic Safety and Licensing Board Panel’s third floor
hearing room, Two White Flint North, 11545 Rockville Pike, Rockville, Maryland. The order
indicated that we would issue a subsequent memorandum detailing the matters that counsel for
the Department of Energy (DOE), the NRC Staff, the State of Nevada (State), and any other
potential participant should be prepared to discuss at the conference concerning privilege logs
and associated procedures for resolving privilege disputes.

We have reviewed the essentially identical proposed case management orders covering
privilege logs and procedures submitted by DOE and the NRC Staff (DOE-NRC Staff proposal)
pursuant to our earlier orders, as well as the State’s brief comments on these proposals. We
thank the participants for their efforts in seeking agreement on the myriad issues involved with

electronic privilege logs and associated dispute resolution procedures and greatly appreciate all
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the participants’ work. Although there remain disagreements and areas where further work is
necessary, the participants’ proposals provide a useful foundation upon which to build.

The purpose of the conference is to assist us in fashioning a reasonable, practical,
legally-sound case management order establishing the appropriate content of privilege logs and
associated procedures for the unique environment of the Licensing Support Network (LSN) to
facilitate the prompt, efficient, and correct resolution of the innumerable privilege disputes that
likely will arise. The conference will allow us to probe the positions of the participants in order
to understand the underlying rationale for the DOE-NRC Staff proposal. In addition to the
issues raised by the DOE-NRC Staff proposal, we ask that the participants be prepared to
address the matters set forth in the numbered items below.’

1. What are the current estimates of DOE, the NRC Staff, and the State of Nevada as
to the number of documents that each expects to claim as privileged for each type of available
privilege?

2. The DOE-NRC Staff proposal requires supplementing the information in the
bibliographic header for header-only documents on the LSN so that it may, in effect, be used as
a privilege log. As the first order of business, we have invited the LSN Administrator to the
conference to address our questions and the questions of the participants concerning whether
the LSN is a suitable system for electronic privilege logs and whether the LSN bibliographic
header fields can be successfully used in the manner proposed.

3. The information the DOE-NRC Staff proposal requires a participant to provide in the
privilege log when claiming the attorney-client, work product, and deliberative process privileges

appears to be insufficient to (1) demonstrate fulfillment of all legal requirements for claiming

' Even though supplements to the initial submittals explaining the difference in the
participant’s positions have yet to be filed, we now are detailing the issues and subjects to be
addressed at the upcoming conference to give the participants an adequate opportunity to
prepare.
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each privilege; (2) allow an appropriate challenge to each privilege; and (3) permit a quick and
correct resolution of any challenge to each privilege claim.? With these considerations in mind,
we have set out for each of these three privileges what appears to us to be the minimum
essential information necessary to claim, challenge, and resolve a privilege dispute. With
respect to each privilege, precisely how is the information listed in Appendix A, B, and C either
incorrect, over-inclusive, or under-inclusive?

4. Section lll.1.2.c of the DOE-NRC Staff proposal seems to indicate that “confidential
client discussions regarding legal advice” are covered by the attorney-client or litigation work
product privileges. What is the legal basis, if any, for such an assertion?

5. With respect to the work product privilege, what specifically is encompassed by the
phrase “prepared in anticipation of, or for the hearing” found in 10 C.F.R. § 2.1018(b)(2)?

6. The DOE-NRC Staff proposal advocates treating the archeological privilege, privacy
information, and business proprietary/confidential information in a similar manner. For each of
these categories, what is the essential minimum information that prima facie substantiates the
validity of the privilege claim, enables a challenge to the claims, and permits a correct resolution
of such challenge (in contrast to simply identifying the document and labeling it as privileged)?
What is an expeditious schedule for the participants to develop additional privilege log formats
for each of these privileges?

7. The DOE-NRC Staff proposal includes a category of documents labeled as

employee concerns program files and indicates the participants are still conferring about this

2 See generally United States v. Construction Product Research, Inc., 73 F.3d 464,
473-74 (2d Cir. 1996); In re Grand Jury Investigation, 974 F.2d 1068, 1070-71 (9th Cir. 1992);
Allendale Mut. Ins. Co. v. Bull Data Sys., Inc., 145 F.R.D. 84, 88 (N.D. Ill. 1992); Miller v.
Pancucci, 141 F.R.D. 292, 302 (C.D. Cal. 1992); McCaugherty v. Siffermann, 132 F.R.D. 234,
248-49 (N.D. Cal. 1990); Introduction to Civil Discovery Practice in the Southern District of
Alabama at 8-9 (1998), available at http://www.als.uscourts.gov/district-court/forms/Discovery
Practice.PDF.
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class of documents. What privilege, if any, covers this class of documents? Assuming this
class of documents is entitled to protection, what is the essential minimum information that
prima facie substantiates the validity of the claim, enables a challenge to the claim, and permits
a correct resolution of such challenge? What is an expeditious schedule for the participants to
develop a privilege log format for this privilege?

8. The DOE-NRC Staff proposal recommends turning some categories of privileged
documents over to the requester under a protective order. What is an expeditious schedule for
the participants to develop a joint proposed generic protective order and affidavit of non-
disclosure covering all categories of protected documents except safeguards material?

9. The DOE-NRC Staff proposal also refers to variously-named sensitive unclassified
information (i.e., safeguards materials). What is an expeditious schedule for the participants to
develop joint proposed procedures for dealing with such materials and a joint proposed
protective order covering safeguards material?

10. What are appropriate deadlines for requiring a participant who withholds a
document on the ground of privilege either (a) to list the document on a privilege log that
provides a prima facie substantiation of the claimed privilege, or (b) to provide a full text of the
document to the requester under the terms of an appropriate protective order and provide a
redacted version to the LSN?

11. In addition to a waiver of the privilege, what other options are available for dealing
with untimely, incomplete, or insufficient privilege logs?

12. What is an expeditious schedule for the participants to develop a process and
related timetable for the early identification of significant and representative disputes dealing
with fundamental document discovery privilege issues and the early and orderly resolution of

such disputes?
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13. What is the role of document requests pursuant to 10 C.F.R. § 2.1004? What is the
relationship of § 2.1004 to document requests pursuant to 10 C.F.R. § 2.1018(a)(1)(iii)?

14. What is the appropriate application of the term “potential party” (defined in
10 C.F.R. § 2.1001) during the pre-license application phase? Specifically, who is entitled to
request and to obtain documents pursuant to 10 C.F.R. § 2.1018(a)(1)(iii)? In this regard, who
is entitled to sign an affidavit of non-disclosure and be subject to the terms of a protective
order?

15. The DOE-NRC Staff proposal recommends the use of a settlement judge and a
specific dispute settlement process as a prerequisite to the filing of any motion to compel.
Does the interjection of a settlement judge dispute resolution process increase the likelihood of
significant delays in the ultimate resolution of privilege disputes?

16. Under the DOE-NRC Staff proposal, how are the joint motion and other
requirements of 10 C.F.R. § 2.338(b) met?

17. Under 10 C.F.R. § 2.1018, various avenues of discovery are permitted during
the pre-license application phase. Would the discovery process be materially advanced if
the parties were required to confer and submit a proposed discovery plan, see 10 C.F.R.

§ 2.705(f)?

18. Section II.J of the DOE-NRC Staff proposal refers to DOE’s privilege logs in the
spent fuel litigation in the United States Court of Federal Claims and proposes that, for
documents covered therein, such privilege logs serve in lieu of any privilege log for DOE
bibliographic header-only documents in the LSN. DOE is requested to provide us with
appropriate examples or excerpts of such privilege logs for each type of privilege on or before
April 27, 2005. Copies should also be served on the NRC Staff, the State, or any other

participant who attended the participant meetings of February 10 or 22, 2005 or who submitted
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written or oral comments to DOE, the NRC Staff, or the State on the draft proposed second
joint case management order.

Because of the number of items to be discussed and the short time in which to address
them at the conference, the participants should confer in advance of the conference regarding
these matters to identify areas of agreement and disagreement so that responses to our
inquiries can be succinct and repetitive responses scrupulously avoided. We are confident that,
when called upon to answer or to comment, all counsel will cooperate in keeping their
comments and answers to questions very brief and to the point so it will not be necessary for us
to direct and to enforce short, rigid time limits on responses.

The Pre-License Application
Presiding Officer Board

[original signed by]

Thomas S. Moore, Chairman
Administrative Judge

[original signed by]

Alan S. Rosenthal
Administrative Judge

[original signed by]

Alex S. Karlin
Administrative Judge

Rockville, Maryland

April 19, 2005



APPENDIX A

Attorney-Client Privilege:

1. The date the document was created.
2. The name, job title or capacity, and employer of the author(s) of the document.
3. The name, job title or capacity, and employer of all named recipients of the

document and any persons known or believed to have received or seen the
document or any copy or summary thereof.

4. The relationship between the author(s) and all named recipients of the document
and any persons known or believed to have received or seen the document or
any copy or summary thereof.

5. Statement of facts supporting the assertion that the primary purpose for which
the document was created and transmitted was either (a) providing legal advice,
or (b) requesting legal advice.

6. A description of the subject matter addressed in the document.

7. The degree of confidentiality with which the document was treated at the time of
its creation and transmission and subsequently.

8. Type of document (e.qg., internal memorandum, electronic mail, handwritten
notes).

9. Other identifying information (e.g., ADAMS accession number, LSN header
number).



APPENDIX B

Work Product Privilege:

1.

2.

10.

The date the document was created.

The name, job title or capacity, and the employer of the author(s) of the
document.

The name, job title or capacity, and employer of all named recipients of the
document and any persons known or believed to have received or seen the
document or any copy or summary thereof.

The relationship between the author(s) and all named recipients of the document
and any persons known or believed to have received or seen the document or
any copy or summary thereof.

Statement of facts supporting the assertion that the document was created in
anticipation of a hearing or litigation.

Whether the document contains opinion work product (i.e., counsel’s mental
impressions, opinions, conclusions or legal theories), fact work product (i.e.,
facts obtained by counsel or at the request of counsel), or both.

A description of the subject matter addressed in the document.

The degree of confidentiality with which the document was treated at the time of
its creation and transmission and subsequently.

Type of document (e.q., internal memorandum, electronic mail, handwritten
notes).

Other identifying information (e.g., ADAMS accession number, LSN header
number).



APPENDIX C

Deliberative Process Privilege:

1.

2.

10.

11.

12.

The date the document was created.

The name, job title or capacity, and the employer of the author(s) of the
document.

The name, job title or capacity, and employer of all named recipients of the
document and any persons known or believed to have received or seen the
document or any copy or summary thereof.

The relationship between the author(s) and all named recipients of the document
and any persons known or believed to have received or seen the document or
any copy or summary thereof.

The name, job title or capacity, of the senior official who made the determination
that the document meets the requirements of the deliberative process privilege.

The specific decision or potential decision to which the document relates and, if a
decision has been made, the date of the decision.

A specific explanation why the document is deliberative.

An affirmation that the document is not a “circulated draft”, see 10 C.F.R.
§§ 2.1001, 2.1006(c).

A specific explanation why any factual information in the document cannot be
segregated.

The degree of confidentiality with which the document was treated at the time of
its creation and transmission and subsequently.

Type of document (e.q., internal memorandum, electronic mail, handwritten
notes).

Other identifying information (e.g., ADAMS accession number, LSN header
number).
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