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7
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10 ALL TECH CORPORATION
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13
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15

16 Office of Commision Appellate

17 Adjudication
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19

20 The above-entitled teleconference was conducted

21 at 2:00 p.m. EDT.

22 BEFORE:

23 Administrative Judge LAWRENCE MCDADE, Chair

24 Administrative Judge E. ROY HAWKENS

25 Administrative Judge PETER S. LAM
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1 P-R-O-C-E-E-D-I-N-G-S

22 (1:58 p.m.)

3 ADMINISTRATIVE JUDGE McDADE: Good

4 morning. We're now on the record in the matter of All

5 Tech Corporation. This is ASLBP Number 05-836 Civil

6 Penalty. My name is Lawrence McDade. I am the

7 Chairman of the panel to which this matter has been

8 assigned for adjudication. With me are Judge E. Roy

9 Hawkens and Judge Peter S. Lam, who are the other two

10 members of the Board. Also present here is Jonathan

11 Lund, who is the law clerk to the Board, and Karen Val

12 loch, who is an administrative assistant to the Board.

13 For the NRC staff, would you please

14 identify yourselves?

15 MR. SMITH: Yes. This is Tyson Smith.

16 MR. WEDEWER: This is Harry Wedewer.

17 MS. MERCHANT: And this is Sally Merchant.

18 ADMINISTRATIVE JUDGE McDADE: Okay. And

19 Mr. Booth, you are the sole representative of All Tech

20 Corporation in this matter?

21 MR. BOOTH: That is correct, sir.

22 ADMINISTRATIVE JUDGE McDADE: Okay. Now,

23 this matter is being stenographically recorded. Mr.

24 Stadnik is doing that. I would ask that when people

25 state anything on the record that before you begin
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1 speaking substantively you state your name so that the

2 court reporter will know who to attribute the

3 statement to. We all think our voices are

4 distinctive, but he may not have picked up that

5 distinction yet, so it would be helpful if you would

6 just state before you say something who it is who is

7 speaking so that we have an appropriate record.

8 If anybody doesn't understand something,

9 if the connection is bad, if they would please let us

10 know so that the matter can be repeated.

11 Before we get started, is there anything

12 else that anybody has?

13 MR. SMITH: No, Judge.

14 ADMINISTRATIVE JUDGE McDADE: Apparently

15 not. Let me, step number one, ask in the most recent

16 order that was entered, March 29 of 2005, one of the

17 things we asked is for the parties, if possible, to

18 explore the possibility of settlement. Have there

19 been any discussions among the parties with regard to

20 the possibility of settlement in this matter?

21 MR. SMITH: This is Mr. Smith, NRC staff.

22 On Wednesday afternoon, we had a conference call to

23 explore the possibility of settlement, and we were

24 unable to reach any agreement.

25 ADMINISTRATIVE JUDGE McDADE: Does it
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1 appear that those conversations would be productive if

2 they were to continue or do you believe it's

3 appropriate for us to move ahead?

4 MR. SMITH: I don't think it would be

5 productive to continue at this time.

6 ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

7 do you agree?

8 MR. BOOTH: I disagree, Your Honor.

9 ADMINISTRATIVE JUDGE McDADE: You

10 disagree?

11 MR. BOOTH: Yes.

12 ADMINISTRATIVE JUDGE McDADE: Okay. Well,

13 in order for there to be a settlement, obviously both

14 parties have to be in agreement. We can't order a

15 settlement that aren't predisposed to order it. All

16 we can do is suggest that the parties entertain the

17 possibility, and even though we are going to be moving

18 ahead, it is still possible for the parties to confer

19 as we go ahead and narrow the issues here or define

20 what the issues are. If there is a possibility for

21 settlement, we would urge both parties to continue

22 with that.

23 What I would like to do at this point

24 before we go further is, just to make sure that we're

25 all sort of playing from the same sheet of music, is
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to ask one of the representatives of the NRC staff to

sort of state succinctly what you believe the issues

to be. Specifically, factually, what is it that you

believe All Tech did wrong from a factual basis? What

regulation is implicated by that? So we can all

understand exactly what is going to be litigated in

this matter.

Who wants to say that for the Commission

staff?

K>

10 MR. SMITH: This is Tyson Smith.

11 Specifically, the violation we are alleging is failure

12 to provide complete and accurate information in all

13 respects, 10 CFR 20.9. On February 11, during an

14 inspection of All Tech Corporation's facility, and

15 again during a September 15, 2003 predecisional

16 enforcement conference, All Tech's General Manager and

17 Radiation Safety Officer provided information to the

18 NRC that was not complete and accurate in all material

19 respects concerning four specific gauges containing

20 licensed material.

21 Specifically, the General Manager and the

22 Inspector discussed four cases or boxes of the gauges,

23 and the General Manager's entire conduct created the

24 impression that All Tech did not own any gauges and it

25 was material because it prevented the NRC from

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE.. N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.cor

. ... . . . . . ............. .. . . ..
... I



7

1 determining during the inspection whether radioactive

2 material which they owned was indeed properly stored

3 and secured.

4 In addition, the General Manager stated at

5 the predecisional enforcement conference that the

6 gauges were not in the possession of -- were in the

7 possession of QualTech, another company at the time of

8 the inspection when in fact they were not. And,

9 again, this is material because it had the potential

10 to affect an NRC enforcement decision.

11 ADMINISTRATIVE JUDGE McDADE: Let me make

12 sure -- this is Judge McDade again -- let me make sure

13 I understand that. First of all, who is this

14 individual?

15 MR. SMITH: This individual is All Tech

16 Corporation's former General Manager and Radiation

17 Safety Officer, Mr. Billy Barry.

18 ADMINISTRATIVE JUDGE McDADE: Okay. And

19 who was the investigator?

20 MR. SMITH: Inspector Gonsalen and also --

21 I'm sorry, the time of the inspection it was Mr.

22 Fuller. He was accompanied at the time by Mrs. Cook

23 who is not an inspector but she was a trainee

24 accompanying him at the time.

25 ADMINISTRATIVE JUDGE McDADE: And it is
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1 the position of the Commission staff that during that

2 inspection, first of all, they were told that All Tech

3 did not own the gauges but were also then told that

4 the gauges were in the possession of QualTech.

5 MR. SMITH: That's correct. At the time

6 of the inspection, the inspector was told that there

7 were no gauges, and subsequently at the

8 pre-enforcement conference we were told that there

9 were gauges but they were in the possession of

10 QualTech. And both of those we believe to be false.

11 ADMINISTRATIVE JUDGE McDADE: So the first

12 occurred on February 11 and then the second on

13 September 15.

14 MR. SMITH: Yes. The original was

15 February 11 of 2002 and then September 15 of 2003.

16 ADMINISTRATIVE JUDGE McDADE: Is there

17 anything else that the Commission staff believes

18 factually is within the ambit of this hearing, any

19 other violation by All Tech, any other failure to

20 comply with NRC requirements?

21 MR. SMITH: We are not pursuing any other

22 violations.

23 ADMINISTRATIVE JUDGE McDADE: It is solely

24 then based on the failure to -- the alleged failure to

25 supply complete information during the February 11 and
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1 September 15, and it has to do with, a, we don't own

2 the gauges or if we did own the gauges, they were in

3 possession of QualTech.

4 MR. SMITH: That's correct.

5 ADMINISTRATIVE JUDGE LAM: Mr. Smith, this

6 is Judge Lam. Does the Licensee have any prior record

7 of violation?

8 MR. SMITH: Just a moment. I'm going to

9 confer with someone here.

10 (Pause.)

11 MR. SMITH: This is the staff. Yes, there

12 were previous violations. I don't have in front of me

13 exactly what they were, but I believe they involved

14 failure to calibrate equipment. But, again, those are

15 not related to the violation that we are pursuing

16 today.

17 ADMINISTRATIVE JUDGE LAM: Thank you.

18 ADMINISTRATIVE JUDGE HAWKENS: This is

19 Judge Hawkens. What is the maximum penalty that could

20 have been assessed for this violation?

21 MR. SMITH: We've assessed two times the

22 base civil penalty based on the willfulness and the

23 failure to provide corrective action. So the maximum

24 was $6,000.

25 ADMINISTRATIVE JUDGE HAWKENS: Thank you.
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1 ADMINISTRATIVE JUDGE McDADE: Okay.

2 MR. BOOTH: Your Honor, I object to the

3 statement just made by Mr. Smith. He made the

4 statement that there was failure to provide corrective

5 action. That is totally false. We immediately took

6 corrective action. And I also object to his initial

7 statement of the way the facts were presented and

8 would like to go on record of saying that.

9 ADMINISTRATIVE JUDGE McDADE: Okay. Mr.

10 Booth, at this point in time, and I'll give you an

11 opportunity in a few moments, we're not doing

12 fact-finding right here, and we're not going to make

13 a decision based on representations of counsel. What

14 we're trying to do is just simply to find out what the

15 positions are of the parties, what their contentions

16 are, and then at a later point in time we'll get into

17 how we're going to get around to allowing you either

18 to prove or disprove those contentions.

19 MR. BOOTH: Thank you, Your Honor.

20 ADMINISTRATIVE JUDGE McDADE: Okay. Is

21 there anything else from the staff's standpoint at

22 this point?

23 MR. SMITH: No, Your Honor.

24 ADMINISTRATIVE JUDGE McDADE: Okay. Now,

25 Mr. Booth, before we proceed further, first of all,
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let may ask, is Mr. Barry an employee of yours? Was

he at the times in February of 2002 and September of

2003?

MR. BOOTH: Yes, Your Honor, he was. At

present, he is not. We are pursuing criminal action

on several counts against Mr. Barry. If I may be

allowed to expand on this, I will.

ADMINISTRATIVE JUDGE McDADE: Well, at

this point in time, let me just simply -- I want to

just find out what the position is of All Tech, and my

first question is, do you contest or do you intend to

context what the staff said? In other words, the

staff's contention is that Mr. Barry, acting on behalf

of All Tech Corporation during the February 11

inspection was not candid with the investigators, with

the inspectors. Is it the position of All Tech that

that happened but that Mr. Barry was acting outside

the scope of his authority for the Corporation or is

it the position of All Tech that that just didn't

happen?

MR. BOOTH: It is my contention, Your

Honor, after an extensive investigation for about a

year on the activities of Mr. Barry that if we go with

the law of average, I would say that Mr. Barry was

lying. The reason for Mr. Barry's lying is unknown to
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anyone, because he doesn't have to have a reason. We

have found that he is a pathological liar, and he has

to have no reason or be put under any pressure to lie.

So I would say on record that I would say that we

believe that there was some lying on Mr. Barry's part.

I do believe there was some manipulation

of the truth on the staff of the NRC. I don't think

either party had any ill intent intended to harm

either party, and I think that there was a

communication problem. And going back and talking to

both parties and hearings and in private, I would like

to go on record of saying that we have the highest

respect for the staff of the NRC in Arlington, Texas

that have been working on this, but I do believe that

there are some facts that have been covered up that we

disagree with.

ADMINISTRATIVE JUDGE McDADE: Okay. Is it

alleged by the staff that it was Mr. Barry who was the

speaker for All Tech both on February 11 and September

15?

MR. BOOTH: Yes, sir; that is true.

ADMINISTRATIVE JUDGE McDADE: Is that the

staff's position as well?

MR. SMITH: Yes. The staff's position

specifically with regard to February 11, yes. On
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1 September 15, the statement was made by Mr. Barry and

2 was backed up Mr. Booth.

3 ADMINISTRATIVE JUDGE McDADE: Okay. So on

4 the February -- it's the staff's contention that on

5 February 11 it was just Mr. Barry; on September 15, it

6 was both Mr. Barry and Mr. Booth.

7 MR. SMITH: That's correct.

8 MR. BOOTH: May I add something, Your

9 Honor? This is Richard Booth.

10 ADMINISTRATIVE JUDGE McDADE: Yes.

11 MR. BOOTH: In my statement, my statement

12 was based on having had extensive conversations with

13 Mr. Barry in regard to QualTech having possession of

14 those nuclear gauges, and I want to step back just a

15 moment and just kind of give a little history on those

16 gauges. These were used gauges that we had purchased

17 from a firm out of Nevada, out of Las Vegas, Nevada.

18 We did have documentation where we had purchased them,

19 we had a paper trail of them having come to us. We

20 had Bill of Laden. We had a licensed tech pick those

21 up that had formerly been employed by that company.

22 So we had nothing to hide, no reason to be hiding

23 anything.

24 But when I got to really putting the

25 pressure on Mr. Barry, he indicated that the reason
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1 that he was concerned about telling the NRC about the

2 gauges and the truth was that they took the gauges

3 without them being in the box, which is a violation,

4 without being in their case, their carrying case,

5 which is a violation at that time, I understand. I

6 understand that since that point in time that there

7 have been amendments to the regulations that no longer

8 require them to actually be in their container, their

9 carrying case, that it's no longer considered a safety

10 issue.

11 ADMINISTRATIVE JUDGE McDADE: Okay. Well,

12 again --

13 MR. BOOTH: I don't want to try the case

14 here, but that's basically the facts as I represented

15 in September the 15, I believe is what you said.

16 ADMINISTRATIVE JUDGE McDADE: Okay. At

17 this point in time, let me ask of the staff, have you

18 anticipated yet how many witnesses that y would call

19 in a hearing and who those witnesses would be?

20 MR. SMITH: We have anticipated. I guess

21 our answer to that depends on which hearing track we

22 go down. I guess if we go down Subpart G, yes, we

23 have anticipated and --

24 ADMINISTRATIVE JUDGE McDADE: Give me sort

25 of the broadest thing if we were to go on a Subpart G
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1 hearing who your witnesses would be.

2 MR. SMITH: Well, our witnesses would

3 probably be some people from the NRC, from our

4 regional staff, probably from our Office of

5 Enforcement here. It would perhaps include Mr. Barry,

6 someone from All Tech -- I mean QualTech, excuse me,

7 perhaps, and that's about all that we can think of at

8 this time, although we would probably anticipate

9 moving for summary disposition on these issues before

10 there was a need for witnesses.

11 ADMINISTRATIVE JUDGE McDADE: Okay. I'm

12 just trying to get an idea of sort of the outside

13 view, that you're talking about one or two people from

14 the investigative staff, one person who would talk

15 about the regulations, Mr. Barry and someone from

16 QualTech? Is that basically what you're talking about

17 by way of scope of witnesses?

18 MR. SMITH: Yes, sir.

19 ADMINISTRATIVE JUDGE McDADE: Okay. Mr.

20 Booth, have you thought about how many witnesses and

21 who they might be that you would want to call?

22 MR. BOOTH: Well, Your Honor, I cannot be

23 in contact with Mr. Barry. I have to have a 300-yard

24 distance between us. I'm under two years probation

25 because of Mr. Barry. I flipped a desk in his office
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1 on December the 16th. So I don't think I'll be

2 calling Mr. Barry as my witness.

3 ADMINISTRATIVE JUDGE McDADE: Okay.

4 MR. BOOTH: I would call Mr. Fuller, I

5 would call Mr. Michael Vasquez, both of NRC staff in

6 Arlington. I would also call Elmo Collins, Director

7 of Enforcement, I guess, there in Arlington, would be

8 his title.

9 ADMINISTRATIVE JUDGE McDADE: Okay.

10 MR. BOOTH: I would probably ask to be

11 accompanied by a member of the U.S. Attorney General's

12 Office as well.

13 ADMINISTRATIVE JUDGE McDADE: Okay. You

14 would ask who and why?

15 MR. BOOTH: I would ask a member of the

16 U.S. Attorney General's Office out of the Boise office

17 to accompany me to be sure that we got a fair hearing,

18 which we did not in Pocatello.

19 ADMINISTRATIVE JUDGE McDADE: Okay. Well,

20 I mean, one, you would have the opportunity to retain

21 an attorney on your own behalf. Whether or not the

22 United States Attorney would be willing to become

23 involved in it, generally speaking, they will not when

24 the other party is an agency of the United States

25 government. But with regard to that, just to put you
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1 on notice, that you need to think about who you would

2 want to have and how you would go about getting them

3 there.

4 Depending on which particular procedure we

5 follow as far as fact witnesses, there is the ability

6 to subpoena individuals, but as far as counsel, that

7 is something that you would have to make your own

8 arrangements for, that the Board is not in a position

9 to either serve as your legal representative, give you

10 legal advice, or to appoint someone to represent you

11 in a legal capacity. So whatever you would want to do

12 with that regard, you need to take those steps on your

13 own. We can't arrange for someone from the U.S.

14 Attorney's Office to represent you. Do you have any

15 questions about that?

16 MR. BOOTH: No, but I have some comments,

17 Your Honor. We would make the arrangements ourselves.

18 Previously, I had asked that if we had a hearing that

19 it be held in Arlington, Texas, and that was based on

20 the belief that we were in the process of selling the

21 business to Mr. Barry and two of his business

22 associates. And that fell through. And at this

23 point, I don't have neither the health nor the

24 wherewithal to be going to Arlington, Texas for a

25 hearing. I went through a four-hour heart surgery on
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February the 1st.

And also while I'm discussing that, I

would like to apologize to the NRC staff and to the

administrative group there for not responding to the

order to give the appearance information in a timely

manner, and that was based on some problems I was

having at that time and still do with my heart. So

you have my apologies there. But, gentlemen, what I

would like to do is if this gets into a situation

where we are going to have a full-blown hearing, then

I would ask that it be held here in Pocatello, Idaho.

ADMINISTRATIVE JUDGE McDADE: Okay.

MR. BOOTH: And it's quite pretty here in

the spring, by the way.

ADMINISTRATIVE JUDGE McDADE: Well, we

will get to that in a little bit. I guess the next

question has to do with how we are going to proceed.

Now, in -- Judge Hawkens has a question.

ADMINISTRATIVE JUDGE HAWKENS: Judge

Hawkens here, and this is a question for Mr. Booth.

I want to confirm, you were present at the encounter

between Mr. Barry and the NRC representatives on

September 15, '03; is that correct?

MR. BOOTH: No, sir. I was -- if that was

when we had a hearing here in Pocatello, I'm not sure
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1 of the dates and things. At the hearing, I was

2 present. At the encounter where he supposedly lied to

3 him again, I was not there nor was I there the first

4 time.

5 ADMINISTRATIVE JUDGE HAWKENS: All right.

6 So it sounds like the time that you were not present,

7 when the first incident occurred, February 11, '02,

8 you're not in a position to make factual challenges to

9 what occurred there; is that correct? And you seem to

10 not contest that Mr. Barry was capable of lying and

11 may well have lied at that --

12 MR. BOOTH: Oh, I would certainly go on

13 record of saying he is quite capable of lying under

14 any circumstances.

15 ADMINISTRATIVE JUDGE HAWKENS: All right.

16 But then for the second incident where you were

17 present, it sounds like you're going to make -- you'll

18 have factual issues to raise regarding what the

19 charges are, and you may allege that there was some

20 misunderstanding; is that correct?

21 MR. BOOTH: Judge Hawkens, I am not sure

22 of these dates. If we could verify if that was the

23 date that we had the hearing in Pocatello, I will

24 confirm whether I was there or not. But there were

25 two or three meetings with NRC enforcement officers
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1 with Mr. Barry without my presence, and one of them

2 was with Mr. Gonsalen, one of them was with Mr.

3 Fuller, I believe, the hygienist. I was not present

4 at either one of them.

5 ADMINISTRATIVE JUDGE McDADE: The only

6 meeting that you were present is the hearing that was

7 out there at Pocatello.

8 MR. BOOTH: That is correct, sir.

9 ADMINISTRATIVE JUDGE McDADE: Okay. What

10 I would like to do is to get the parties' view on how

11 we are to proceed. There are three separate subparts

12 of the regulations that we could proceed under. If

13 there is an agreement between the parties, then we'd

14 proceed under however you guys agree. If there's no

15 agreement, the default position is to proceed under

16 Subpart G. In the order that we issued, we ask the

17 parties to consider from the standpoint of the NRC

18 staff, are you open to any of the three procedures or

19 do you want to proceed under any particular one? Mr.

20 Smith?

21 MR. SMITH: Yes. This is the staff. We

22 would be open to proceeding either under the default,

23 the Subpart Go proceeding, or perhaps the Subpart L

24 proceeding, which is the informal hearing track. One

25 of our concerns is maintaining the opportunity to file
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1 for summary disposition, which is not available under

2 Subpart N. And so from our perspective, that would --

3 it's just simply too informal.

4 ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

5 do you have a position on this?

6 MR. BOOTH: My initial investigation of

7 the parts of the CFR that Mr. Smith is referring to

8 would indicate G would be the appropriate one, but I

9 really don't think I would have a problem either way.

10 I would just -- you know, I want to get this over

11 with, and, as I said before, we took corrective action

12 immediately, and Mr. Barry is no longer with us. This

13 is an incident that took place years ago, and all it

14 has done is just disrupt my life. I'm not in good

15 health now.

16 I'm doing everything I can to put the

17 Company back together after he and his business

18 associates, having adverse possession of it for six

19 weeks, stealing the accounts receivable, not paying

20 the bills and not paying their payroll and leaving the

21 Company in shambles and going out and stealing the

22 customers. I have been fighting battles of enormous

23 size every day. I'm in the process of working with

24 law enforcement agencies on several different fronts

25 to try to put him where he belongs.
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1 I will say it again, I hold the Nuclear

<2 2 Regulatory in the highest regard. I have been working

3 in the nuclear arena for approximately 40 years. I

4 did fabrication for Arkansas Nuclear 1 and Arkansas

5 Nuclear 2. We have done -- Booth and Associates has

6 done NQA 1 auditing for several different companies

7 throughout the past few years.

8 ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

9 I understand that, and I appreciate it, but what I'd

10 like to do is to try to make a decision on which

11 subpart of the regulation we're going to proceed

12 under. The NRC staff has said that they would proceed

13 under either L or G. That being the case, the choice

14 is yours. Whichever one that you say is the say that

15 we will proceed.

16 And let me just very briefly outline what

17 would happen under each of the two so that you would

18 be able to make a decision as to which way you would

19 feel most comfortable going.

20 MR. BOOTH: That would be appreciated,

21 Your Honor.

22 ADMINISTRATIVE JUDGE McDADE: As Mr. Smith

23 indicated, Subpart G is the more formal; Subpart L is

24 the less formal. Under Subpart L, there is no formal

25 discovery. There are certain mandatory disclosures
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1 that need to be made under Section 2.336. After those

2 mandatory disclosures are made, there would then be a

3 period of time that would be set by this Board for

4 motions. Mr. Smith indicated that one of the

5 possibilities that he would want to entertain is a

6 motion for summary disposition, which is under

7 2.1205(a).

8 Now, basically, what a motion for summary

9 disposition is, is saying that there are no material

10 facts in issue, and what they would do is in a motion

11 lay out what they believe the material facts are. If

12 you opposed it, you would then have to file what you

13 believed called those facts into question. And then

14 the Court would make a decision as to whether or not

15 there was a dispute as to material facts.

16 Now, it may well be that the underlying

17 question could be bifurcated. It could be that, yes,

18 there was a violation but the penalty is inappropriate

19 under all of the circumstances, and there could be a

20 partial summary disposition on it.

21 But in any event, the first thing that

22 would happen is a mandatory disclosures, then there

23 would be the filing of motions, there could be other

24 motions as well.

25 After those were filed, the parties would

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE.. N.W.
(202) 2344433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

have an opportunity to make a written initial

statement of their position and a written direct

testimony. These are the witness

That you would intend to call. This is a summary of

what you believe those witnesses will testify to. You

would then have an opportunity to file written

responses to those initial statements, in other words,

rebutting the position that the other side took, and

submit written rebuttal testimony.

A that point, the Court would entertain

motions to allow cross examination in which you would

have to indicate whether you wanted to conduct cross

examination and if so what that cross examination

would consist of. And then it would be up to this

Board to determine whether to allow cross examination,

whether we would conduct the cross examination

ourselves or to allow the parties to it. That would

basically be the procedure that would be leading up to

a hearing under a Subpart L proceeding.

Under Subpart G, it is more formal. You,

first of all, would have mandatory disclosure. After

the mandatory disclosure, the parties would have an

opportunity to take discovery. And by take discovery

I mean to make requests for productions of documents,

interrogatories and notice depositions. After the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE.. N.W.
(202) 234.4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

close of discovery, again there would be a period of

time for motions, including motions for summary

disposition or other motions.

You would then have a period of time to

submit written direct testimony and written rebuttal

testimony and again could make a motion to allow cross

examination in which you would lay out what cross

examination you wanted and to lay out a cross

examination plan. We would have another pre-hearing

conference where you would have an opportunity to

argue any of the motions that were made and after that

we would rule on those matters and set a time for a

hearing.

Basically, one is -- well, I'm in no

position to give you advice as to which would be more

appropriate for you to pursue. That's something that

you need to make your own decision on. But what we

need to do is just simply hear from you how you want

to proceed, under the more formal Subpart G or the

more informal Subpart L?

MR. BOOTH: Well, this is a difficult

decision right now. It's like playing with a stacked

deck. My initial feeling is that I would prefer to go

under Subpart G.

ADMINISTRATIVE JUDGE McDADE: Well, if
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COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealrgross.corn11



26

1 that's what you want to do, then that's what happens.

2 What I would ask is if you change your mind, for you

3 to do that very quickly. The f irst step in this

4 either way are the mandatory disclosures, and what I

5 would do is we will start under Subpart G and we may

6 continue it regardless of what either of the parties

7 say. It's our discretion at this point to change it.

8 But if you were to request a Subpart L, I would want

9 it done on or before the time when the mandatory

10 disclosures are made, and you would just simply send

11 -- call the NRC staff and if there could be agreement

12 between you all with regard to doing under Subpart L,

13 we would entertain that as a possibility.

14 But the f irst thing with regard to the

15 mandatory disclosures, when would the NRC staff be in

16 a position to make the mandatory disclosures? Within

17 two weeks?

18 MR. SMITH: This is Tyson Smith for the

19 NRC. Yes, we plan to make mandatory disclosures next

20 Friday, April 15, which is 30 days after the order

21 granting the hearing.

22 ADMINISTRATIVE JUDGE McDADE: Okay. Would

23 you have any difficulty making your mandatory

24 disclosures by Friday, April 15, Mr. Booth?

25 MR. BOOTH: Your Honor, I don't think I
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1 would. You know, my argument, if I may be allowed to

2 speak, is based on testimony that was not given, that

3 was suppressed at the hearing of, I guess, September

4 15 if that's the date of it. There's nothing that I'm

5 going to ask from Mr. Barry, so there's no discovery

6 there. I'm still at an absolute loss as to why this

7 small company is being given a proposed fine of $6,000

8 and I think I heard earlier that it was twice the

9 base. There's something out of kilter here, Your

10 Honor, and I'm basing it on conversation with an

11 enforcement officer, Mr. Michael Vasquez, earlier,

12 maybe a year ago. I don't know, I've lost track of

13 time of this whole thing.

14 ADMINISTRATIVE JUDGE McDADE: Okay. But

15 Mr. Booth, at this point in time, I mean that's

16 something that we would take up at the hearing, and

17 you would have a full opportunity to make us aware of

18 those facts. That's the purpose of the hearing. All

19 I want to do right now is just sort of to lay out a

20 schedule on how we get there and when we get there.

21 And the first thing would be the general discovery and

22 if you have a copy of the rules --

23 MR. BOOTH: Yes, I do.

24 ADMINISTRATIVE JUDGE McDADE: -- 2.336 lays

25 out general discovery where you would advise the other
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1 side of who your witnesses are, of what exhibits you

2 intend to introduce, documents that you believe are

3 relevant to this particular proceeding. Basically,

4 you get started with that so that you have a general

5 idea of what the other party's case is about and that

6 they have a general idea of what your case is about.

7 Is there any reason why you would not be able to do

8 that by the 15th of April?

9 MR. BOOTH: No, Your Honor, it is not. I

10 can definitely do that.

11 ADMINISTRATIVE JUDGE McDADE: What I would

12 propose after that is two weeks after that -- now,

13 after the general discovery, the mandatory discovery

14 is turned over, the parties would have an opportunity

15 to request additional discovery and in this particular

16 case, I would think that you're both pretty familiar

17 with what this case is all about.

18 And by discovery, all I'm talking about is

19 what else you want other than what's provided in the

20 mandatory discovery. Whether or not you wish to

21 propound any interrogatories, whether you wish to

22 request any other documents, whether you wish to

23 attempt to depose any individuals. Is there any

24 reason why that could not be done a week after April

25 15 from the standpoint of the Commission staff?
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MR. SMITH: I don't believe that would be

a problem, Your Honor.

ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

from your standpoint, do you thin that's reasonable?

MR. BOOTH: Yes, I do, Your Honor.

ADMINISTRATIVE JUDGE McDADE: Okay. And

what I would ask is since we're going to be turning

this stuff over on a particular date, to avoid any

further delay, if the parties could serve this on each

other, if it is small volume to do it by fax or by

email by doing it with PDF documents. If that it not

feasible, to do it via overnight delivery. What I

don't want is, in other words, for the NRC staff to

make their discovery on the 15th but Mr. Booth not to

get it until the 21st of the 22nd and then have to

make a decision and vice versa with the NRC staff of

their having to make a decision as to what other

discovery they need with only having seen the

mandatory discovery for a very short period of time.

Is it a problem from the NRC staff's standpoint to

either send it via email, via fax or overnight

delivery to Mr. Booth?

MR. SMITH: Our intent was to file it with

Mr. Booth via email, but we were intending since all

these documents will be available on our public
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MR. BOOTH: Yes, sir, I am, and I object

to it.

ADMINISTRATIVE JUDGE McDADE: Okay. Why?

MR. BOOTH: It's a matter of public --

it's not a secured site. It's just anyone on the

street can go in and look at it at any time they so

desire. And, again, you're tried in public. Whether

you're guilty or not, you're tried in public.

ADMINISTRATIVE JUDGE McDADE: Well, this

is a public proceeding, and those documents are going

to be public. This is a public enforcement

proceeding.

MR. BOOTH: Okay.

ADMINISTRATIVE JUDGE McDADE: The

documents that you submit, likewise, can be made

public as well and would be made public as part of the

hearing. So I mean, basically, everything is done

open, everything is done for both sides exactly the

same way. So what I'm just concerned about is whether
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document room via ADAMS, we were going to provide a

list of the documents, some identification of them

along with an ADAMS accession number.

ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

are you familiar with the ADAMS system and how to gain

access to it?

I .. .
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1 or not you would have the ability to have access to

2 the information so that you can then make a decision

3 as to what additional discovery, if any, you want.

4 So at this point in time, they're going to

5 make it available, it will be available on ADAMS by

6 the 15th. If for some reason you have difficulty in

7 gaining access to that, you need to make it known to

8 us immediately and also to them. The first thing you

9 should do is contact the Commission staff, Mr. Smith,

10 if you do not have access to all of that information

11 on or before the 15th.

12 MR. BOOTH: Your Honor, I would like to

13 request that it be made available to me by email.

14 ADMINISTRATIVE JUDGE McDADE: Okay. I

15 believe Mr. Smith indicated the staff could do that.

16 Is there any reason why you can't, Mr. Smith?

17 MR. SMITH: I'm sorry, you're asking us to

18 provide every document via email or a list of the

19 documents that --

20 ADMINISTRATIVE JUDGE McDADE: How many

21 documents are we talking about? It doesn't seem like

22 we're talking about much by way of volume, are we?

23 MR. SMITH: It's probably 50 or 60

24 documents. Some of them -- you know, things like the

25 inspection and transcripts of previous proceedings are
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quite voluminous.

ADMINISTRATIVE JUDGE McDADE: But all you

need to do is to just click on it as a document and

attach it to the email. I mean, whether the document

is one page or 50 pages, it's one click on the

computer to add it to the email, isn't it?

MR. SMITH: It is. We can do that.

ADMINISTRATIVE JUDGE McDADE: Okay. And

then, Mr. Booth, is there any reason why you can't do

the same to them of any documents that you have as

well as the -- as I indicated, with regard to

witnesses, simply send them as a PDF document and

email it back to Mr. Smith?

MR. BOOTH: No, there isn't, Your Honor.

I do see a problem where Mr. Barry would be the only

witness to the hearing for our side, and I will not

interface with that man if I can avoid it. But we'll

get through it.

ADMINISTRATIVE JUDGE McDADE: Well,

there's a couple of different things. I mean, first

of all, with regard to witnesses such as Mr. Barry,

obviously he doesn't have to sit down and talk with

you if he doesn't want to. Based on what you've said

earlier, there might be some difficulty in that. As

I think you've said, you couldn't come with 300 feet
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of him based on --

MR. BOOTH: Three hundred yards.

ADMINISTRATIVE JUDGE McDADE: Three

hundred yards based on a court order. But in the

event there is a hearing, you would have the ability

to ask for the subpoena issued to compel his presence

at the hearing. But at this point in time, what you

would need to do is just come up with what you believe

he would say and your basis for that. And all you can

do is your best.

The next question is if the original

disclosures are going to be made on the 15th, any

additional discovery would be requested then to be

submitted by the 22nd, that following Friday. Is that

agreeable? Commission staff?

MR. SMITH: Yes, that is agreeable to the

Commission staff.

ADMINISTRATIVE JUDGE McDADE: And, Mr.

Booth?

MR. BOOTH: Yes, sir, I agree.

ADMINISTRATIVE JUDGE McDADE: Okay.

Because based on what you all have said, it seems like

you all have a pretty good idea of what's gone on this

particular case, so I wouldn't anticipate that there

would be a lot of additional discovery. What I would
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ask then is that if there is any additional discovery,

that that be provided by May 6. That would be a

two-week turnaround time. If once you get the

discovery either side believes that that is too short

a period of time, if you would then file an immediate

motion for an extension with us. But I'd like to do

it and have any additional discovery completed by the

6th of May.

And, as I said, if once you get the

discovery request, that that seems impractical for

you, to immediately file a motion with the Board so

that we could revisit this. And by immediately, I

would ask by the following Monday, the 9th that you

would let us know if you think you're going to need --

excuse me, if you're going to need additional time, to

let us know by the 29th, that Friday. That would be

a week before the discovery is due. So any requests

for an extension by Friday the 29th. Any objection to

that from the Commission staff, Mr. Smith?

MR. SMITH: No, sir.

ADMINISTRATIVE JUDGE McDADE: Mr. Booth?

MR. BOOTH: No, sir. Thank you.

ADMINISTRATIVE JUDGE McDADE: Okay. The

next step would be the filing of motions. First of

all, from the Commission staff, when do you think --
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if discovery closed on May 6, when do you think you

would be ready to file your motions?

MR. SMITH: Two weeks.

ADMINISTRATIVE JUDGE McDADE: The 20th.

MR. SMITH: The 20th.

ADMINISTRATIVE JUDGE McDADE: Okay. And,

Mr. Booth, is that agreeable to you?

MR. BOOTH: Yes, it is.

ADMINISTRATIVE JUDGE McDADE: Okay. And,

again, if once you receive the discovery, if based on

that you believe you need additional time, I would ask

that you file a motion to extend that no later than

the 9th. And by the way, after this hearing, we will

issue an order which will include these particular

dates, and then you would all have an opportunity if

your recollection of what was said at this hearing is

different than ours and given the fact that we have a

verbatim report of this, we should be able to reach a

consensus on it as to what was said.

Okay. The next thing after

-- I think we would be in a position to

motions relatively quickly and would

written direct testimony be submitted

think the 3rd of June would be too long

Mr. Smith?

motions would

rule on those

ask that the

by -- do you

or too short,
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MR. SMITH: I think that would be too

short. I know that I have some other obligations

around that time that take me out of town.

ADMINISTRATIVE JUDGE McDADE: How about

the 10th.

MR. SMITH: June 10, that would be

acceptable.

ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

would that be enough time for you?

MR. BOOTH: Yes, it will, Your Honor.

ADMINISTRATIVE JUDGE McDADE: Okay. Would

two weeks for rebuttal testimony be enough, to the

24th? Mr. Smith?

MR. SMITH: Should be acceptable.

ADMINISTRATIVE JUDGE McDADE: Mr. Booth?

MR. BOOTH: Yes, it will, Your Honor.

ADMINISTRATIVE JUDGE McDADE: Okay. After

that, I would say the next step we would have would be

any motions for cross examination and cross

examination plans. Mr. Smith, would you be able to

get that in by the 8th of July?

MR. SMITH: Yes, Your Honor.

ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

do you think you would be able to do that?

MR. BOOTH: Yes.
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ADMINISTRATIVE JUDGE McDADE: And then the

next, what we will want to do is to set up another

pre-hearing conference. At this point, I need to

check with my colleagues' schedules but would

hopefully be able to do that sometime the week of the

18th. And then at that pre-hearing conference take

care of any issues that are outstanding, rule on any

motions and set a date for the hearing. Would you be

available during the week of the 18th, Mr. Smith?

MR. SMITH: Yes, Your Honor.

ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

is there any time during that week of July 18 you

would not be available?

MR. BOOTH: At this point, I do not know,

Your Honor. I would assume that I would be available.

ADMINISTRATIVE JUDGE McDADE: Okay. If at

some point over the next month or two there becomes a

problem with that, if you would let us know at the

earliest time so that we can try to work everybody's

schedules.

Now, the next question has to do with

where the hearing would be conducted. From what you

have said at the earlier part of this conference, Mr.

Booth, it appeared that you would prefer that the

hearing be held in Idaho?
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1 MR. BOOTH: That is correct.

2 ADMINISTRATIVE JUDGE McDADE: Okay. In or

3 around Pocatello?

4 MR. BOOTH: Correct.

5 ADMINISTRATIVE JUDGE McDADE: What's the

6 position of the NRC staff as to where this should be

7 held?

8 MR. SMITH: We are open to whatever

9 location is convenient to all the parties.

10 ADMINISTRATIVE JUDGE McDADE: Okay. What

11 I would ask as we go through this, if each of you by

12 the time that you give us your direct testimony could

13 indicate to us your availability in August to have

14 this hearing and also your best guess estimate, and

15 guess is a bad word, but your best estimate as to how

16 long the hearing would take. And if you could supply

17 that at the same time you come up with your written

18 direct testimony.

19 The next thing is with regard to exhibit

20 lists and I would ask that the exhibit lists be

21 exchanged at the same time as your direct written

22 testimony and be supplemented at the time you submit

23 your rebuttal testimony.

24 The next has to do with subpoenas. At the

25 time you submit your direct written testimony, I would
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1 ask if Mr. Booth, particularly, if you believe that

2 you are going to require the presence of a witness,

3 that you notify us at that point in time so that an

4 appropriate subpoena can be issued. You should also

5 be aware, and may want to discuss with the Commission

6 staff, what the rules are on subpoenaing Commission

7 employees to testify with regard to matters within

8 their official duties. There are certain procedures

9 that you need to go through in order to do that, and

10 it's usually best to discuss that initially with the

11 staff to see whether or not they can just make the

12 people available, that they agree that the person's

13 testimony would be appropriate so that a subpoena

14 doesn't need to issue.

15 At this point in time, Judge Lam, do you

16 have anything?

17 ADMINISTRATIVE JUDGE LAM: Yes, indeed.

18 This is Judge Lam. After listening to Mr. Booth

19 today, I had the impression that All Tech is keenly

20 interested in a settlement. Now, I'm fully aware that

21 it takes two to settle. I would like to urge the

22 staff, Mr. Smith and Ms. Merchant of the Enforcement

23 staff, to reconsider your position on settlement since

24 you're already halfway there.

25 MR. BOOTH: I agree with Judge Lam.
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1 MR. SMITH: We'd be happy to continue to

2 2 explore settlement as we go through this, absolutely.

3 MR. BOOTH: I sit here and I listen to

4 Judge McDade and Judge Hawkens, and I hear all of

5 these things laid out of the rules and regulations and

6 the time elements, and I'm sitting here with a white

7 paper report from Los Alamos where there have been 60

8 years of wrongdoing that will blow the person's mind,

9 average person's mind when they read it. And it's a

10 blueprint for al Qaida to go down there and do

11 whatever they want to.

12 And I listen to this about all these time

13 elements and all these activities that need to be --

14 when we've already agreed, both parties have agreed

15 that the man is a liar. We have already told you that

16 we have removed him from our company. I don't

17 understand what the issue is. And I was told a year

18 ago that what they were considering for an enforcement

19 action was have him do public service and then the

20 next thing I know a $6,000 fine comes out of the

21 woodwork. Something is wrong with this picture,

22 folks.

23 ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

24 whatever the terms of a settlement and how you go

25 about reaching that with the staff is between you and
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1 the staff. All we can do is suggest that you

2 entertain the possibility. We can't get involved in

3 that, because in the event that you do not settle it,

4 it's our responsibility to adjudicate it. So,

5 therefore, we can't get down and get on one side or

6 the other. We just simply can let you between

7 yourselves see whether or not you can reach a

8 resolution that then makes our job unnecessary of

9 ultimately adjudicating this.

10 The procedure is laid out for you to be

11 able to lay all of the facts that you believe are

12 relevant to this particular proceeding before us, the

13 facts that you believe are relevant either to whether

14 or not a violation did occur in the first instance,

15 the violation as laid out by Mr. Smith at the

16 beginning of this conference, whether or not

17 misrepresentations were made by a representative,

18 someone acting within the scope of their authority for

19 All Tech and then the question of if in fact that

20 occurred, if misrepresentations were made by somebody

21 acting on behalf of All Tech occurred, whether the

22 appropriate penalty suggested by the Commission is the

23 appropriate penalty or whether something lesser should

24 be done in response to that under all of the

25 circumstances.
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1 And you have the ability to present not

2 only evidence that, first of all, whether a violation

3 occurred or didn't occur but even if you admit or we

4 ultimately find that a violation did occur, to present

5 extenuating or mitigating factors that you believe

6 would warrant either that a lesser penalty or no

7 penalty be imposed. That's the purpose of the

8 hearing, and that's what we're going to be doing over

9 the next weeks as you all put together the testimony

10 that you want to have presented to us. And, Mr.

11 Booth, you'll have a full opportunity to do that.

12 So, Judge Hawkens, at this point, do you

13 have anything further?

14 ADMINISTRATIVE JUDGE HAWKENS: Yes, for

15 Mr. Booth. Mr. Booth, you're fully entitled to

16 proceed without an attorney, but I just wanted to let

17 you know that your choice not to use one will not

18 generally be viewed by this Board as a justification

19 for not complying with the time limits which have been

20 established here or for complying with the substantive

21 requirements of the Subpart G proceeding, which

22 compliance with them can often be as complex as

23 complying with a materials license. So I just wanted

24 to make you aware of that fact.

25 MR. BOOTH: Gentlemen, can I be candid and
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1 ask you which would be the best for all parties, G or

2 L, Subpart G or L?

3 ADMINISTRATIVE JUDGE McDADE: The answer

4 is you can ask but we're in no position to advise you.

5 MR. BOOTH: Okay.

6 ADMINISTRATIVE JUDGE McDADE: Again, it

7 would be inconsistent for us to give you legal advice

8 and at the same time be here to adjudicate this

9 dispute between you and the NRC staff. So I think I

10 laid out the basic differences between the two

11 procedures. You have a copy of the regulations and

12 really you need to make your own judgment as to which

13 you think is going to be in your best interest. As I

14 indicated, the Commission staff indicated that they

15 are amendable to either G or L. We are proceeding

16 under G. In the event that you wish to change it, you

17 would need to confer with the staff and to get back to

18 us, as I think I indicated, within two weeks prior to

19 the time that the -- or by the 15th when the initial

20 disclosures are to be made, which is one week from

21 today.

22 From the Commission staff, Mr. Smith or

23 anyone else, do you have anything further that we

24 should take up before we recess this hearing?

25 MR. SMITH: No, Your Honor.
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1 ADMINISTRATIVE JUDGE McDADE: Mr. Booth,

2 do you have anything else that you would like to take

3 up before we recess this?

4 MR. BOOTH: I do, Your Honor, but it's

5 probably not appropriate, but I would like to just

6 address it anyway. I was looking through the Nuc Reg

7 1600, the general statement of policies and procedures

8 for NRC enforcement action, and in there I was reading

9 that consideration should be given for immediate

10 corrective action that was taken, and it is a matter

11 of record that we did take immediate corrective action

12 in regard to the proposed discrepancies, whether they

13 happened or did not happen. We took action to assure

14 that that would not happen again. And we have

15 continued to enforce those actions and corrective

16 measures. So I want to go on record of saying that

17 and can document it.

18 ADMINISTRATIVE JUDGE McDADE: Well, I

19 appreciate that, and as we went through the scheduling

20 under Subpart G, you have an opportunity to present

21 your case, and that could be a matter that you would

22 want to bring to our attention and to elaborate on in

23 mitigation. Now, certainly, those pronouncements by

24 the Commission indicate what the Commission's view is

25 and you can make an argument to us based on that in
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mitigation. And as I indicated, one of the issues

would be even if there is a violation that is proven,

what the appropriate penalty, if any, should be, and

those are factors that you certainly have an

opportunity to reference and to argue from as we go

through this. But what you had to say is noted at

this point.

Anything further, Mr. Booth?

MR. BOOTH: No, Your Honor. I appreciate

the time of each and every one of you there. I know

you've got very busy schedules these days, and thanks

again for giving me the opportunity to talk with you.

ADMINISTRATIVE JUDGE McDADE: And one

other thing at this point in time. Mr. Stadnik, do

you have an idea of when the transcript of this would

be available?

COURT REPORTER: Usually within ten to 15

business days.

ADMINISTRATIVE JUDGE McDADE: Okay. Is

there any possibility of getting it sooner than that?

COURT REPORTER: It appears that Ms.

Valloch is the one who is ordering the transcript, so

she may know when she's ordered it for. It looks like

it's three-day delivery.

MS. VALLOCH: For the NRC staff.
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1 ADMINISTRATIVE JUDGE McDADE: Okay. And

2 then that would also be made available to Mr. Booth as

3 well, so that we --

4 MS. VALLOCH: Not within three days. No,

5 there's usually -- could be another five to ten

6 business days before it's made available to the public

7 in ADAMS.

8 ADMINISTRATIVE JUDGE McDADE: But what we

9 would ask is that as soon as it is available, if it

10 could then be emailed to Mr. Booth so that he has this

11 as he prepares himself. Okay. Anything further from

12 the staff standpoint?

13 MR. SMITH: No, Your Honor.

14 ADMINISTRATIVE JUDGE McDADE: Mr. Booth?

15 MR. BOOTH: No, Your Honor. Thank you.

16 ADMINISTRATIVE JUDGE McDADE: Then we will

17 close this pre-hearing conference and look forward to

18 receiving you all's submissions. If either of you,

19 either party believes that it's necessary to have

20 another pre-hearing conference to take care of any

21 matter that comes up, please file a motion to that

22 effect as soon as possible. Thank you.

23 MR. BOOTH: Thank you.

24 (Whereupon, at 2:57 p.m., the NRC ASLBP

25 Pre-Hearing Conference was concluded.)
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