
April 7,2005 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

E F O m  THE 

U.S. DEPARTMENT OF ENERGY ) ASLBP NO. 04-829-01-PAP0 
) 

DEPARTMENT OF ENERGY'S 
ORDER REGARDING PRIVILEGE DESIGNATIONS AND CHALLENGES 

The United States Department of Energy (DOE), pursuant to the First Case Management 

Order, submits the accompanying draft case management order regarding privilege designations 

ures for challenges to a esignations. DOE requests t 

to enter that order. 

e State of Nevada (State) an e Nuclear Regulatory Commission (N 

in extensive, goo iscussions regar 

of an order wit e exception of two issues (w 

the proposed order). A copy of the agreed-upon order accompanies this submittal, with the 

to the two issues in contention . The two issues are: (i) the 

timing for production of redacted documents on the Licensing Support Network; and 

(ii) application of the litigation work product privilege to non-attorney work product. 

The bolded language in the draft order is DO 's proposed language on the two contested 

issues. The State plans to submit alternate language for those issues. Pursuant to the Board's 

March 11, 2005 Order, DOE and the State have conferred and will submit by April 25, 2005, 



memoranda explaining the reasons for their respective proposed language on those two issues as 

well as responding to any material differences in proposed orders that other potential participants 

may submit. 

elskie 
Kelly L. Faglioni 
HUNTON & WILLIAMS LLP 
Riverfront Plaza, East Tower 
95 1 East Byrd Street 

chmond, Virginia 232 
lephone: (804) 788-82 

acsimile: (804) 788-8 
mail: dirwin @ hunton.com 

Of Counsel: 

Department of Energy 
1000 Independence Avenue, S. W. 
Washington, D.C. 20585 

Dated: April 7,2005 



April 7,2005 

PROPOSED SECOND CASE MANAGEMENT ORDER 
(Regarding Privilege Designations and Challenges to Privilege Designations) 

This Order specifies requirements for (i) a participant's privilege designations during the 

pre-license application phase of the expected application by the United States Department of 

Energy (DOE) for a license to construct a repository for spent nuclear fuel and high-level 

radioactive waste at Yucca ountain, Nevada, d (ii) challenges to a p 

designations. 

ACKGROUND 

participants who wished to respond, to meet regarding a joint format for privilege logs and 

associated procedures for resolving privilege disputes. According to joint reports of DOE, the 

and 22, 2005, pursuant to advance notice that 

nformation Exchange (E ) and the page for high-level waste on the NRC's website. Following 

Following a comment period, Nye County and the Nuclear Energy Institute notified DOE'S 

counsel that they concurred with the proposed draft order. DOE, the State and the NRC Staff 

thereafter continued to confer to resolve open issues regarding the draft order, and on April 7, 

2005, submitted alternate proposals to this Board. The proposals were identical except for three 

on consideration of t 

agernent Order. 



11. GENERAL REQUIREMENTS 

A. The requirements of this Order shall apply equally to all present and future 

parties, potential parties, and interested governmental participants who make LSN certifications 

C.F.R. 9 2.1003 (collectively, participants). 

B. Subject to any exclusions in this Order, the bibliographic header on the Licensing 

Support Network (LSN) for a document claimed to be privileged shall include, in addition to any 

other required information, the following: (i) each privilege claimed for the document; (ii) all 

tion, containing sufficient 

information to enable the participant to evaluate the privilege claimed, w information may 

appear in either the title or the comment field. Each privilege claimed for a document shall be 

identified in the access control field of the document's bibliographic header (w 

terminology for t 

Section I11 below. If a participant believes that the information provided in a document's 

eader is not sufficient for that partici ant to assess a privilege claim, that 

C. Each participant shall make a good fait effort to identify all applicable privileges 

document claimed to be privileged, and to include in the bibliographic 

document the requisite information regarding each privilege claim, when it produces a 

bibliographic header for the document on the LSN. A participant shall not be precluded from 

subsequently claiming additional rivileges for a document or sup lementing the information in 

the document's bibliographic header. 



D. The production of a privileged document, even if intentional, shall not cause a 

subject-matter waiver with respect to other privileged documents. A participant shall not be 

permitted to compel another participant to produce a privileged document on the ground that its 

production will not effect a subject-matter waiver with respect to other privileged documents. A 

asticipant who inadvertently produces a privileged document shall be permitted, upon a 

showing of good faith inadvertence, to re-claim the document from the other participants. 

E. A request for documents pursuant to 1 C.F.R. 5 2.1018(a)(l)(iii) may be for a 

requested documents available to the requesting participant, either in full-text subject to a 

protective order (if authorized by law) or in redacted fom,  within 7 business days of the request, 

ursuant to the following: 

order, the document will be provided in electronic form (e.g., on a cd-rom) that includes the 

ibliographic header, image an he protective order governing t 

er 

order or agreement of the producing particip he requesting participant will be 

allowed to duplicate the document to provide copies to its attorneys, experts and consultants who 

agree to be bound by the protective order. 

2. If a participant will produce the full-text of a privileged document in 

response to a request as provided in this section, the bibliographic header for that document need 

not identify all the authors and recipients of the document or provide a subject matter description 



of the document containing sufficient information to enable a participant to evaluate the privilege 

claim. 

3. If a participant elects to provide a redacted version of a privileged 

document in response to a request as provided in this section, that participant shall make the 

redacted version electronically available on the LSN as a separate document. A 

F. If a participant who receives an unredacted copy of a privileged document 

pursuant to a protective order wants to use a redacted version of the document in the proceeding 

free of the protective order, that articipant will submit for approval the pro 

osed redactions s 

sufficiently in advance to allow the producing participant time to review and consider the 

redactions. Disputes over prop edactions, as well as w ether a document 

below. 

C. If a participant produces a bibliographic header for a document that it 

etermines does not qualify as therefore is not 

relevant, that participant may identify the document as non-documentary material in the header 

and need not provide the additional information required by this Order. Nor is that participant 

to produce copies in either redacted or unredacted form. A paticipant may challenge 

any claim that such a document is not documentary material. 



H. If a participant possesses electronic documents that may constitute documentary 

material but that it cannot review despite reasonable efforts (e.g., emails with viruses, corrupt 

electronic media), the participant shall file with its initial LSN certification a statement 

identifying the categories and numbers of such documents. If another participant requests an 

electronic copy of such documents to try to access them, the participant possessing the 

documents will produce such copies, subject to an appropriate protective order to safeguard 

whatever privileged information might be included in the doc~~ment (and any other appropriate 

participant may use a recovered document free of the protective order only after (i) the producing 

participant has been allowed to review the document for privilege and (ii) any privilege claim 

regarding the document has been resolved. 

ant identifies grap 

(including databases) that contain privileged information and another participant requests access 

to that material, t ossession and the requesting participant shall enter into an 

. Notwithstanding anything in th 

this proceeding for a document already identified on DOE'S privilege logs in the spent fuel 

itigation in the United States Court of Federal Claims, DOE may provi 

the relevant entries from that privilege log for that document in lieu of providing in the 

document's bibliographic header the information otherwise required by this Order. The access 

control field will state that the document is on the spent fuel litigation privilege log. 



K. Nothing in this Order prejudges the extent or validity of any privilege or its 

application to any document. 

111. REQUIREMENTS FOR SPECIFIC PRIVILEGES 

The requirements in this section apply to specific privileges, as indicated. The omission 

of a privilege in this section does not prohibit a participant from claiming a privilege not here 

identified if such privilege is available pursuant to applicable law. A document may be subject 

to multiple privilege claims. If one privilege claim would require production under a protective 

redacted form. 

A. Classified information. 

information is excluded from the LSN. 

2. ents for access to c 

information. 

. Sensitive unclassified information. 

containing sens 

entify that fact in the access con 

information qualifies as safeguards information, official use only information, or other sensitive 

ation (e.g., UCN ; information qualifying un 

Security-SGI, Security-OUO, or Security-Other as applicable. These terms are intended for the 

purpose of identifying privileged documents in bibliographic headers on the LSN only. 

Documents so identified may be marked for non-LSN purposes using other terms. 



2. The Board will issue a further Order directing how representatives of 

eligible participants may obtain access to documents containing sensitive unclassified 

information. 

C. Copyrighted material. 

I .  The bibliographic header of a document that is subject to copyright 

protection shall identify in the access control fie1 that the document is copyrighted, using the 

term Copyright. 

2. 

C.F.R. Sj 2.1018(a)(l)(iii). Copies are not required to be produced 

D. Archeological privilege. 

1. The bibliographic header of a document containing information protecte 

e National Historic reservation Act ( ogical Resources 

Protection Act (16 U.S.C. Sj 470aa) shall identify in the access control field that the document is 

subject to the archeological privilege, using the term Archeologically Sensitive. 

2. 

the archeological privilege n request pursuant to 

(i) produce an unredacted copy of the document to the requesting participant pursuant to a 

protective order or (ii) roduce a redacte ocument on the 

E. Privacy information. 

1. The bibliographic header of a document containing protected privacy 

information shall identify in the access control fie1 that the document contains privacy protected 

information, using the term Privacy. 



2. A participant claiming that a document contains protected privacy 

information shall, upon request pursuant to 10 C.F.R. § 2.1018(a)(l)(iii), either (i) produce an 

unredacted copy of the document to the requesting participant pursuant to a protective order or 

(ii) produce a redacted copy of the document on the LSN. 

3. These provisions do not pertain to documents from an employee concerns 

program file, which are addressed in the following section. 

Employee Concerns Program files. 

oyees concerns 

documents from DOE'S Safety Conscious Work Environment program, this Order does not 

address the treatment of such documents. The Board will issue a separate Order addressing the 

treatment of those documents. 

6. 

1. The bibliographic header of a document containing protected business- 

proprietary or confi ential financial or commercial information s entify in the access 

2. A participant claiming that a document contains 

proprietary or confidential financial or commercial information shall, upon request pursuant to 

.R. 9 2.1018(a)(l)(iii), either (i) produce ocument to the 

requesting participant pursuant to a protective order or (ii) produce a redacted copy of the 

document on the LSN. 



H. Deliberative process. 

1. A document that a participant claims is protected by the deliberative 

process privilege will be identified by the term Deliberative Process in the access control field of 

the document's bibliographic header. 

2. For a participant to claim that a document is protected by the deliberative 

process privilege, an appropriate government official must have personally reviewed the 

document and determined that the document is both predecisional and deliberative. That official 

3. For purposes of satisfying Section 11. articipant claiming 

that a document is protected by the deliberative process privilege will provide a statement that 

identifies the official who made the determination required by Section III.H.2 above, the 

decisionmaking process to w ocument relates, an exp 

deliberative, and if it is the case, why any factual information in the document cannot be 

reasonably segregat he lines of the description contained in the 

LSN certification for documents that are part of the participant's documentary material collection 

at the time, and the index must be update articipant subsequently identifies on the 

additional documents claimed to be protected by the deliberative process privilege. 

4. I f a d o  nt subject to the deliberative 



document, the participant claiming the privilege will produce, upon request pursuant to 10 

C.F.R. § 2.1018(a)(l)(iii), a redacted copy of the document on the LSN. 

I. Attorney-clientllitination work product. 

1. The bibliographic header of a document that is protected by eit 

attorney-client communication privilege and/or the litigation work product privilege shall 

identify in the access control field which, or both, of the privileges apply, using the terms ACP 

andlor LWP. 

2. 

categories, using 

the following parentheses: 

a. Confidential communication from counsel to client for purpose of 

providing legal advice (conf com from atty to client providing legal advice); 

nication from client to counsel for 

seeking legal advice (conf corn from client to atty seeking legal advice); 

c. Confidentia ient discussion regarding lega 

. Confidential product prepare 

work product prepared by atty); 

e. Confidential litigation work pro under counsel's 

direction (conf litig work product prepared under atty direction); and 

f. Confidential litigation w 



3. A participant will either (i) indicate in the bibliographic header of a 

document subject to the attorney-client communication privilege which authors andlor recipients 

of the document are attorneys or (ii) file with this Board as part of its initial LSN certification the 

names of the attorneys for which the attorney-client privilege is claimed in its privileged 

documents. A party shall not be precluded from later identifying additional counsel. 

4. A participant need not include documents or bibliographic headers for 

documents, including emails, exchanged solely among its counsel. For purposes of this section, 

e attorneys in DO 

ston & Strawn; ckius; for the State, this means 

the attorneys in the Office of the State Attorney General and the law firms of Egan, Fitzpatrick, 

alsch & Cynkar, PLLC; Cooper & Kirk, 

NRC's Office of the General Counsel. Other participants relying on this provision must file with 

entities of their coun 

the NRC Staff, a of counsel for 

purposes of this provision. The identification of a participant's counsel, whether in this 

rovision or at the time of a participant's certification, shall not li it that participant's right to 

claim privilege for communications with other persons, including other attorneys as well as that 

participant's contractors and consultants. 



IV. PROCEDURES FOR PRIVILEGE CHALLENGES 

A. Time for challenges. 

1. The 10-day period in 10 C.F.R. $ 2.323(a) as applied to a participant's 

motion to compel production of another participant's document claimed to be privileged does not 

commence until the dispute resolution process described in section B below has been completed 

with respect to the document. 

2. This Order is without prejudice to a participant's right to move for goo 

a reasonable time in the interest of completing 

may be advanced by another participant to oppose any extension in any schedule or other 

deadline. 

. Dispute resolution Drocess. 

Participants shall exhaust the following process before filing with this Board a motion to 

production of a document subject 

uce to the greatest extent practicable 

1. A participant seeking to challenge a document's privileged status first 

ust confer with the participant possessing the 

potential challenge. The conference does not need to be in person. 

2. The producing participant shall be allowed a reasonable opportunity to 

respond to the query, presumptively five business 

3. If the document implicates the rivacy or other privilege interests of a 

non-participant (e.g., an inter-agency communication; proprietary information of an agency's 



contractors or subcontractors; document claimed as privileged by a non-participant in another 

lawsuit), the participant in possession of the document may notify that non-participant who will 

be allowed to participate in the dispute resolution process, including any matter regarding the 

document before the settlement judge discussed below. 

4. Tf the dispute is not resolved by conference, the challenging participant 

must next submit the dispute to a settlement judge to be appointed by this oard pursuant to 

10 C.F.R. 5 2.338 (unless the document has already been reviewed through that process at the 

challenge. A participant shall not make an unreasonable number of requests for review and shall 

submit a document to the settlement judge for review only if that participant has a good faith 

belief that the document may not be privileged. rocess before the settlement judge wil 

a. The process will be informal, and 10 C.F.R. $9 2.338(e) and (g-i) 

described in section 3 above) opportunity to expl 

privilege. 

. The process shall be ex 

c. The challenging participant shall initiate review of a document by 

advising the settlement judge of the LSN accession number of the document and the basis 

for the challenge. The method of notification will not be through the E but shall be by 



email or other method preferred by the settlement judge. The challenging participant will 

copy the other participants on any such communication. 

d. During the course of the settlement judge's consideration of a 

dispute over a document, a participant may initiate contact with the settlement judge by 

phone or in writing (which includes email), but only if the challenging participant and the 

participant possessing the document are allowed to participate in the phone call or are 

copied on the written co~munication. 

e. ay initiate contact wit 

to violate any prohibition on ex parte communications or separation of function 

requirements. 

f. The settlement judge may con uct an in camera review of the 

uestion if appro 

review and sharing of information with the settlement judge will not cause a waiver of 

g* 

may be by email) whether or not he agre ge. The notice 

does not need to detail the reasoning behind the settlement judge's opinion, but any of the 

participants may ask the settlement judge to explain is reasoning, subject to t 

provisions of subparagraph d above. 

h. The settlement judge's opinion an reasoning will be non-binding. 

No participant may cite the settlement judge's opinion or reasoning to this 



I .  The settlement judge shall not communicate with this Board or the 

Commission about any privilege challenge or document that is the subject of such a 

challenge. 

5. If the settlement judge's opinion does not resolve the dispute, a participant 

may file a motion to compel pursuant to 10 C.F.R. $ 2.1010. 



NUCLEAR REGULATORY COMMlSSlON 
WASHINGTON, D.C. 20555-0001 

Mr. Charles J ,  Fitzpatrick 
Egan, Fitzpatrick, Mats&, & Cynkar, PLLG 
The American Center at Tysons Corner 
8300 Boom Bouteva 
Vienna, Virginia 221 82 Re: Appeal 2005-006 

Dear Mr. Fitzpatrick: 

denial of release. 

Your appeal objected to the NRG's responding to your FOIA request by a preprinted farm on 
which checkmarks identified the reasons for denial. The NRC finds this procedure necessary 
for expedition in handfing the many FOIA requests received by the agency. The form response 
benefits FOIA requesters by reducing the time need~td 'lor the NRC to process their request 

of the basis for the denial. 

response lo your appeal we fo release a redacte 
"€-Mail from Cordes to Jones et a!." We continue to wifhhold portions of this document 
pursuant to Exemption 5 both as  deliberative process material and as attorney work product. tn 
the withheld portions Mr. Cordes describes for the Commissioners' legal assistants his 
impressions of the Environmn3at Protectio 

of the complete documsnt. A copy of the released po 

The Execufive Director for Operations will respond separately to your appeal of fhs denial of the 
second document covered by your FOlA request. 

We have performed a further search and have found two earlier drafts of tha other document 
subject to your appeal. These records will be addressed in the response of the E3ecutive 
Director for Operations to your appeal. We note that your appeal contrasts the large number 
of EPA documents identified as responsive to a similar request with Zhe very small number 
(two) the NRC has found. An explanation for the difference is suggested by the released 
pamgraph 5 of the Cordes document. Mr. Cordes notes that the EPA has the lea 



responsibility for developing standards and a compliance period, to which the NRC must then 
conform its regulations. 

This is a find agency action on this record pursuant to 10 C.F.R. §9,29fc)(3)(2001). As set 
forth in the FOfA (5 U.S.C. §552(a)(4)fB)), judioia'l review of this decision is available in a district 
court of the United. States in the district in which you reside or have your principal plac~ of 
business, or in the District of Columbia. 

Sincerely, 

Andrew L. Bates 
issio 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE PRE-LICENSE APPLICATION PRESIDING OFFICER BOARD 

U.S. DEPARTMENT OF ENERGY 
) 

igh Level Waste Repository: 
e-Application Matters) ) 

OF ENERGY'S S 
ORDER REGARDING PRIVILEGE DESIGNATIONS AND CHALLENGES 

CERTIFICATE OF SERVICE 

certify that copies of the foregoing DEPARTMENT OF 

DESIGNATIONS AND C 
electronic mail and/or Electronic Information Exchange as denoted by an asterisk (*). 
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Nuclear Waste Project Office 
1761 East College Parkway, Suite 1 18 
Carson City, NV 89706 
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