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March 28, 2005

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Commission

In the Matter of )
)

PRIVATE FUEL STORAGE L.L.C. ) Docket No. 72-22
)

(Private Fuel Storage Facility) ) ASLBP No. 97-732-02-ISFSI

APPLICANT'S RESPONSE TO STATE OF UTAH'S PETITION
FOR REVIEW OF LATE-FILED CONTENTION UTAH UU

Applicant Private Fuel Storage L.L.C. ("Applicant" or "PFS") hereby responds to the

State of Utah's Petition for Reviewl of the ruling of the Atomic Safety and Licensing Board

("Board") denying the admission of late-filed Contention Utah UU ("Utah UU,). 2 The State

does not meet the requirements for Commission review in 10 C.F.R. § 2.786. Thus, review

should be declined.

I. BACKGROUND

Utah UU, filed on November 12, 2004, after the evidentiary record had been closed was

based on the Department of Energy ("DOE") "refusal to collect" spent nuclear fuel in welded

canisters from the PFS site.3 Thus, the State claimed that spent fuel stored at the Private Fuel

Storage Facility ('PFSF") could not be shipped directly to the DOE geologic repository (pre-

sumably Yucca Mountain) for disposal and that, instead, it would have to be shipped back to its

utility owners, repackaged, and then shipped to DOE. See id. at 4, 12. As a result, the State

X State of Utah's Petition for Review of the Board's Interlocutory Ruling on Contention Utah UU (March 16, 2005)
("State Pet.').
2 Private Fuel Storage. L.L.C. (Independent Spent Fuel Storage Installation), LBP-05-05, 61 NRC , slip op. (Feb.
24, 2005) ("Ruling").
3 State of Utah's Request for Admission of Late-Filed Contention UU (Ramifications of DOE's Refusal to Accept
Fuel in Welded Canisters from the PFS Site) or In the Alternative Petition for Rulemaking (Nov. 12, 2004) at 2
("Request"). Pursuant to a Board order, the State filed a supplement to Utah UU claiming that it met the standards
to reopen the record of 10 C.F.R. § 2.734. State of Utah's Supplement to Contention Utah UU Pursuant to Board
Order Dated November 16, 2004 (Nov. 29,2004) ("State Supp.") at 2-6.
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claimed that: (1) the final environmental impact statement ("FEIS") for the PFSF4 is inadequate

because it allegedly does not account for the shipment of spent fuel back to the utilities, repack-

aging, and shipment to DOE, and (2) PFS's financial qualifications are inadequate because its

plans allegedly do not account for the shipment back to the utilities. Request at 2; see also id. at

12.

Utah UU was premised on an "announcement" by Mr. Gary Lanthrum, Director of the

Office of Transportation, DOE Office of Civilian Radioactive Waste Management ("OCRWM"),

"that DOE was only obligated to accept bare fuel or fuel packaged in bolted canisters." Id. at 1.

Allegedly, "fuel stored at PFS in welded canisters will not be accepted at the permanent reposi-

tory unless repacked in bolted canisters." Id. at 3. Utah UU further asserted that by licensing the

PFSF, the NRC would be creating a "a dysfunctional national waste management system" by

"either pre-determining waste packaging for Yucca Mountain and thereby preempting DOE's

statutory authority, or alternatively creating a disruption and added expense to the national waste

management and disposal system." Id. at 2, 6.

PFS opposed Utah UU and pointed out that the alleged DOE announcement was in fact

an off-the-record, informal statement and that Mr. Lanthrum is neither responsible for waste ac-

ceptance policy nor the interpretation of the Standard Contract under which DOE is ultimately

obligated to accept spent fuel.5 Additionally, PFS provided excerpts from the DOE FEIS and the

DOE Requirements Document for the civilian radioactive waste program which show that Yucca

Mountain is in fact being designed to accept - and will accept - canistered fuel. Further, PFS

demonstrated that (1) the Nuclear Waste Policy Act and its federal judicial interpretations oblige

DOE to accept all commercial spent fuel; (2) the Standard Contract obliges DOE to accept all

spent fuel; and (3) DOE has acknowledged its obligations to accept all spent fuel, including can-

4Final Environmental Impact Statement for the Construction and Operation of an Independent Spent Fuel Storage
Installation on the Reservation of the Skull Valley Band of Goshute Indians and the Related Transportation Facility
in Tooele County, Utah, NUREG-1714 (Dec. 2001) ("PFSF FEIS").
5 Applicant's Response to State of Utah's Request for Admission of Late-Filed Contention Utah UU (Dec. 6, 2004)
("PFS Resp.").

2



istered fuel, in its official communications with utilities, Congress, and State governors. Finally,

PFS noted that the Standard Contract provides that spent fuel owners may designate locations

other than their reactors, such as the PFSF, as the points at which DOE will pick up the fuel.

Thus, there is simply no factual basis to support Utah UU's claim that DOE will not accept can-

istered fuel from PFS and to warrant reopening the record. See PFS Resp. at 6-14.

Moreover, even assuming that spent fuel would have to be shipped from PFS back to the

utilities for repackaging prior to shipment to DOE, that would not materially affect the PFSF

FEIS's analysis of the costs and benefits of the PFSF. The impacts of shipment and repackaging

are very small and the FEIS accounts for the possibility that spent fuel will have to be shipped

back to the utilities prior to shipment to DOE. Id. at 14-17. Nor would the State's allegation ma-

terially affect PFS's financial qualifications, because PFS's plans also account for the possibility

that spent fuel will have to be shipped back to the utilities prior to shipment to DOE. Id. at 17-

19.

The NRC Staff concurred with PFS that there was insufficient factual support to admit

the contention and reopen the record and that the State's claim would not materially affect the

FEIS analysis.6 The Staff also argued that Utah UU was inadmissible because it was unjustifia-

bly late, in that it raised issues that the State had raised in earlier contentions or could have raised

at an earlier date. See Staff Resp. at 1, 9-10, 14-17, 20.

The State's reply to PFS's and the Staff's responses to Utah UU did not assert that DOE

would never accept canistered fuel at Yucca Mountain, as claimed in Utah UU, but rather that

DOE was not obligated to accept such fuel under the Standard Contract. 7 The State claimed that

the official DOE materials provided in PFS's response to Utah UU showed that DOE had been

"non-committal" in responding to requests from utilities, the NRC, and Congressional represen-

6 NRC Staff Response to "State of Utah's Request for Admission of Late-Filed Contention UU (Ramifications of
DOE's Refusal to Accept Fuel in Welded Canisters from the PFS Site) or in the Alternative Petition for Rulemak-
ing" (Dec. 10, 2004) ("Staff Resp.") at 1-2, 13, 18.
7 State of Utah's Reply to Responses Filed by the Applicant and the Staff to Utah's Request for Admission of Late-
Filed Contention UU (Dec. 17, 2004) ("State Rep.') at 2.
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tatives as to whether it would accept fuel in canisters under the Standard Contract. State Rep. at

3. As discussed below, however, this new claim, repeated in the State's Petition, is flawed as an

untimely motion to reopen. The DOE communications provided to the Board by PFS show that

DOE was stating as early as 1996 that while canistered spent fuel may not be currently covered

by the Standard Contract, DOE would be willing to amend the contract to cover it. See infra at

8-9.

On February 24, 2005, the Board dismissed Utah UU. Ruling at 2. The Board held that

the "factual underpinning is inadequate." Id. "[A]n 'unofficial' oral opinion by a DOE office di-

rector who is not directly responsible for the subject about which he spoke, . . . when measured

against key 'official' DOE documents ... that portray the matter differently, is insufficient to

launch a new adjudicatory inquiry at this juncture." Id. The Board found that the statement by

the DOE official did not reflect a new DOE policy flatly denying the acceptability of canistered

fuel. Id. at 21; see id. at 11-12 (comparing State and PFS interpretations of the statement). The

Board noted that longstanding AEC/NRC doctrine holds that license applicants need not have all

required permits in hand prior to obtaining an NRC license and that this doctrine may render the

potential amendment of the Standard Contract to include canistered spent fuel to be of no con-

cern, id. at 23, i:e., an immaterial legal issue.

II. REQUIREMENTS FOR COMMISSION REVIEW

A petition for review is granted only at the discretion of the Commission, "giving due

weight to the existence of a substantial question with respect to the following relevant considera-

tions: (i) a finding of material fact is "clearly erroneous" or conflicts with a finding as to the

same fact in a different proceeding; (ii) a necessary legal conclusion is "without governing

precedent" or "contrary to established law;" (iii) a "substantial and important question of law,

policy, or discretion has been raised;" (iv) "the conduct of the proceeding involved a prejudicial

procedural error;" or (v) "any other considerations which the Commission may deem to be in the

public interest." 10 C.F.R. § 2.786(b)(4) (emphasis added); Private Fuel Storage. L.L.C. (Inde-
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pendent Spent Fuel Storage Installation), CLI-03-8, 58 NRC 11, 17 (2003). The State's Petition

relies only on the third and fifth criteria. State Pet. at 1.

III. DISCUSSION

A. The State Has Suffered No Procedural Harm

The State claims that the Commission "denied it procedural fairness" by refusing the

State's request for additional time to file its petition for review. State Pet. at 4-5 (see Order

(Mar. 11, 2005)). The State claims that because the Board's dismissal of Utah UU was an inter-

locutory order, the State should only have had to file its petition "at the end of the case," i.e., af-

ter the Board ruled on the State's motion for reconsideration concerning the aircraft crash conse-

quences partial initial decision. Id. at 5 (citing Duke Cogema Stone & Webster (Savannah River

Mixed Oxide Fuel Fabrication Facility), CLI-02-7, 55 NRC 205, 213 (2002)).

The State's unfairness allegation is without merit. In Savannah River, the Commission

granted a petition for interlocutory review expressly noting that "[s]ometimes ... interlocutory

review is appropriate as an exercise of our inherent and ongoing supervisory authority over adju-

dicatory proceedings." CLI-02-7, 55 NRC at 214 & n.15 (citation omitted). Indeed, earlier in

this proceeding, the Commission expressly required the State and other intervenors to request re-

view of "any interlocutory Board orders (other than those relating to matters still awaiting final

Board decision) they wish to challenge."8 Moreover, the NRC practice of deferring action on pe-

titions for review until after motions for reconsideration are ruled upon only pertains to petitions

concerning the issues submitted for reconsideration. 10 C.F.R. § 2.786(b)(6). Otherwise, an in-

tervenor who had multiple contentions denied by a board could freely buy time to file petitions

for review for all of them simply by filing a perfunctory motion for reconsideration of one con-

tention. Such practice would vitiate the requirement that petitions be filed within 15 days of ser-

vice of a board's partial initial decision. 10 C.F.R. § 2.786(b)(1).

8 Private Fuel Storage. L.L.C. (Independent Spent Fuel Storage Installation), CLI-03-16,58 NRC 360,362 (2003),
cited in State Pet. at 5.
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B. No Substantive Legal or Factual Issue Mandates Commission Review

The State's Petition essentially repeats the claims of Utah UU, although significantly, it

no longer alleges that DOE will never accept canistered fuel but rather that DOE has been "non-

committal" as to whether the Standard Contract currently requires it to accept canistered spent

fuel. State Pet. at 1, 3, 7. The State's Petition does not warrant Commission review, however,

the contention may be framed.

1. The State Has Not Shown that the Board's Ruling Was Clearly Erroneous

The Licensing Board dismissed Utah UU because the "factual underpinning is inade-

quate." Ruling at 2.9 "[T]he statement allegedly made by the DOE official, on which the State

bases its new contention, cannot be reliably interpreted or viewed as reflecting new DOE policy"

not to accept canistered spent fuel from PFS. Ruling at 21. The Board noted that PFS had sub-

mitted DOE "documents embodying the affirmations, over time, . . . to the effect that DOE will

accept waste in a variety of packages, including dual purpose canisters such as that contemplated

for PFS, and that the existing Standard Contract'0 will be adapted to accommodate that packag-

ing." Id." The State fails to show that the Board clearly erred. See 10 C.F.R. § 2.786(b)(4)(i).

At the outset, the State no longer supports Utah UU as filed. Utah UU alleged that Mr.

Lanthrum's statement reflected "DOE's refusal to collect fuel in welded canisters from the PFS

site." Request at 2 (emphasis added); see id. at 12 (alleged "certainty that fuel will not be

shipped directly from the PFS site to Yucca Mountain") (emphasis added). The Board found that

the totality of the evidence before it showed no such refusal. The State's Petition no longer as-

serts that DOE has made such a refusal. Rather, it now claims that DOE has been "non-

9 See 10 C.F.R § 2.714(b)(2); m.. Duke Energv Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11,49
NRC 328,333-35 (1999).

10 Standard Contract for Disposal of Spent Nuclear Fuel and/or High-Level Radioactive Waste (10 C.F.R. § 961.11)
("Standard Contract").
1 A contention filed after the close of the evidentiary record must also satisfy the requirements for a motion to re-
open the record. Criteria for Reopening Records in Formal Licensing Proceedings, Final Rule, 51 Fed. Reg. 19,535,
19,538-39 (1986); see 10 C.F.R. § 2.734(d). Responses to such a contention may include affidavits, letters, and
other factual materials in support. Vermnont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Sta-
tion), ALAB-138, 6 AEC 520,523-524 & n.14 (1973).
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committal" about whether canistered fuel is currently covered under the Standard Contract. State

Pet. at 7. Since the State no longer supports Utah UU as filed and does not challenge the Board's

finding that the contention lacks factual basis, the State's petition should be dismissed.

The State's Petition argues first that the Board erred in describing the Standard Contract

as one in the process of "being executed" when in fact the Contract is codified at 10 C.F.R. Part

961. State Pet. at 6-7. That argument is immaterial. The Board explained, citing official DOE

documents, "that the existing Standard Contract will be adapted to accommodate [PFS's] pack-

aging." Ruling at 21 (emphasis added). 12 Contrary to the State's claim, State Pet. at 7, amending

the contract (if needed at all) does not require "future changes to the law." The Standard Con-

tract expressly provides that it may be amended. 10 C.F.R. § 961.11, Art. XV.

The State's Petition argues next that reliance on potential future amendment of the Stan-

dard Contract is speculative and "contrary to law and fact." See State Pet. at 7. On the contrary,

the evidence before the Board showed that DOE would indeed be willing to amend the Standard

Contract to accommodate canistered spent fuel. See note 12, supra. The State cites a February

9, 2005 statement (not presented to the Board) by a DOE official that "bare fuel" is the only form

currently acceptable under the Standard Contract. State Pet. at 7 n.12.' 3 However, he also ob-

served that DOE has stated that it will consider the issue of canistered fuel in the future.' 4 Thus,

the statement the State cited does not undermine the Board's finding that the Contract "will be

adapted."

12 See PFS Resp., Att. 5 (DOE willing to "initiate the appropriate actions to include [a canistered] system as an ac-
ceptable waste form"); id. Att. 6 (same); id. Att. 7 (same); id. Att. 8 (same); id. Att. 3 ("assurances [that DOE will
accept fuel regardless of its condition] already exist under the terms of the contract for disposal that the Department
has with Maine Yankee Atomic Power Company"); id. Att. 4 (same). See also State Rep. Att. I (multi-assembly
canisters not covered "absent a modification to your contract").

13 Citing Nuclear Waste Technical Review Board, Winter Board Meeting, Las Vegas, Nevada (Feb. 9, 2005)
("NNWTRB Mtg.') Tr. at 64, statement of Christopher Kouts, Director of the Office of Systems Analysis and Strat-
egy Development, OCRWM, DOE.
14 NWTRB Mtg. Tr. at 64. In the same presentation in discussing estimates of the number of spent fuel shipments to
Yucca Mountain, Mr. Kouts included dual purpose casks and canisters among those shipments. Id. at 59-60. He
and other DOE officials also confirmed that Yucca Mountain is being designed to accept canistered spent fuel, in-
cluding the capability to open canisters and repackage spent fuel prior to disposal. Id. at 85-90; see id. at 151, 159.
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Furthermore, contract amendment- if required' 5 - is all that would be necessary to ac-

commodate canistered fuel. PFS showed and the State did not dispute that Yucca Mountain is

being designed to accept and handle canistered spent fuel. The Yucca Mountain FEIS expressly

provides that "[c]ommercial spent nuclear fuel could be received either uncanistered or in dis-

posable or dual-purpose canisters." DOE FEIS (PFS Resp. Att. 2) at 2-7. Further, DOE's Civil-

ian Radioactive Waste Management System Requirements Document for Yucca Mountain states

that all aspects of the program "shall be capable of accommodating a range of storage and trans-

portation technologies, including multipurpose, dual-purpose, and single-purpose canisters, as

well as bare SNF assemblies." PFS Resp. Att. 1, Page 9. See also PFS Resp. at 7-9; State Rep.

at 2; note 14, supra.

The State argues also that the Board erred in not explaining why it found that Mr. Lan-

thrum was not responsible for whether DOE will accept canistered fuel. State Pet. at 8. How-

ever, as PFS explained, Mr. Lanthrum's Transportation Element of the Civilian Radioactive

Waste Management System, is responsible for transportation infrastructure, but the Waste Ac-

ceptance Element (of which he is not a part) is responsible for establishing "waste acceptance

and waste form requirements." PFS Resp. Att. 1, Page 3. The State provides nothing to the con-

trary.

In sum, nothing in the State's Petition shows that the Board clearly erred when it found

that Mr. Lanthrum's statement did not reflect a new DOE policy of refusing to accept canistered

spent fuel at its repository. DOE documents submitted by PFS show that DOE is clearly plan-

ning to accept canistered spent fuel at Yucca Mountain and is designing the facility accordingly.

Those documents also state that, as the Board found, even if the Standard Contract does not now

cover canistered spent fuel, DOE will be willing to adapt the Contract to cover it in the future.

Therefore, the evidence clearly refutes the State's claim that DOE will not accept canistered

spent fuel. Thus, the Board was correct to dismiss Utah UU.

15 See PFS Resp. Atts. 2 & 3 (spent fuel covered regardless of condition); id. at 11 (Standard Contract covers "pre-
viously encapsulated assemblies" as "other than standard fuel") (quoting 10 C.F.R. § 961.11 App. E, Section B.6.b).
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2. The State's New Claim that DOE Was "Non-Committal" On the Acceptance
of Canistered Fuel Under the Standard Contract is Untimely

The State's new claim in its Petition that DOE has been non-committal regarding the ac-

ceptability of canistered fuel under the Standard Contract must also be rejected as untimely. 10

C.F.R. § 2.734(a)(1). The official DOE statements regarding the acceptability of canistered fuel

under the Standard Contract show that DOE has been stating since at least 1996 that while canis-

tered fuel may not be currently covered by the Standard Contract, DOE "would be willing to ini-

tiate the appropriate actions to include [a canistered] system as an acceptable waste form under

the terms of the standard contract... ." PFS Resp. Att. 7; see also id. Att. 5 (1993 statement of

willingness to act to include canistered fuel as acceptable under Standard Contract). Thus, the

State could have raised the claim in its Petition at the beginning of this proceeding.

While the Board did not deny Utah UU for untimeliness, it recognized that a claim that

the Standard Contract may have to be amended before PFS may ship fuel to DOE "would war-

rant no consideration .. ., being barred both as an untimely rehash of old information and as

contributing nothing that would raise any question about the common understanding ... about

the PFS project's relationship to the longer-term issues concerning spent nuclear fuel." Ruling at

12 (emphasis added). Thus, Utah UU must be rejected as untimely. See Public Service Co. of

New Hampshire (Seabrook Station, Units 1 and 2), CLI-90-10, 32 NRC 218, 222 (1990).16

C. The State's Erroneous Claims Are Immaterial To Granting the License and
Raise No Substantive Policy Issue Mandating Commission Review or Action

The State argues that should the NRC not "pre-condition PFS's license," then the PFSF

FEIS would be "in violation of NEPA." State Pet. at 11. However, even if the State's faulty

premises were correct, they would not materially impact the licensing of the PFSF. They would

neither mandate conditions be imposed on the PFS license nor cause the FEIS to violate NEPA.

16 A prevailing party is free on appeal to urge any ground in defending a result, including grounds rejected by a li-
censing board. Niagara Mohawk Power Corn. (Nine Mile Point Nuclear Station, Unit 2), ALAB-264, I NRC 347,
357 (1975).
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1. No Material Impact on PFS's Financial Qualifications

The State first challenges PFS's financial qualifications on the grounds that there is no

reasonable assurance that spent fuel would be removed from the PFS site in the event it could not

be shipped to Yucca Mountain.' 7 The State's argument is baseless. The PFS Model Service

Agreement ("MSA") - which defines the respective obligations of PFS and its customers - ex-

pressly makes each "customer/owner responsible for removing its SNF from the site at the end of

the agreement at its own expense."18 Thus, if spent fuel could not be shipped to DOE at the end

of the PFS license, the obligation for removing the fuel from the PFS site would rest squarely

with PFS's customers. Furthermore, both the Commission and the Board have previously found

that the remedy mechanisms of the MSA provide sufficient protection to PFS to assure that its

customers will fulfill their obligations under the MSA. CLI-04-10, 59 NRC_, slip op. at 10, 16;

MSA M&O at 61, 71-72.

The State also argues that owners of decommissioned nuclear power plants may not have

the capability to take back fuel that cannot be shipped directly to DOE. State Pet. at 9. How-

ever, the fact that a plant may have been decommissioned does not alter the PFS customer's ob-

ligation to arrange to have the fuel removed from the PFS site. Indeed, again this specific claim

was raised by the State in challenging PFS's financial qualifications but was rejected by the

Board, MSA M&O at 71-72 & n.15, and implicitly by the Commission, see CLI-04-10, slip op.

at 10, 16 .9

17 Accordingly, the State seeks the Commission to require PFS to receive "written assurance from each fuel owner
that it will accept fuel back for repackaging" and that either PFS or the fuel owner will place, up-front in an escrow
account, sufficient funds to cover the cost of the fuel shipment back to the reactor or other facility for repackaging.
State Pet at 9-11.

la Memorandum and Order (Rulings on Summary Disposition Motion and other Filings Relating to Remand from
CLI-00-13) (May 27, 2003) ("MSA M&O") at 67, rev. declined, Private Fuel Storage. L.L.C. (Independent Spent
Fuel Storage Installation), CLI-04-10, 59 NRC_, slip op. (March 24, 2004) (emphasis added). Thus, the State's
claim that "PFS 's financial plan" is deficient because it does not "encompass the costs of shipping each and every
cask back to the originating reactor" (State Pet. at 9) is similarly baseless because PFS's customers must pay those
costs.

19 'Me State also suggests that PFS may recover money damages for breach of the obligation but not specific per-
formance, referring to the court's refusal in Northern States Power v. DOE, 128 F.3d 754 (D.C.Cir. 1997), cert. de-
nied, 525 U.S. 1016 (1998), to issue a writ of mandamus ordering DOE to meet its contractual obligation to remove
spent fuel for reactors. That case, involving the federal government, found that the utilities had a potentially ade-
quate alternative remedy and therefore does not provide support for the State's otherwise bald assertion.
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2. Storing Canistered Fuel Will Not Create a Dysfunctional Waste System

The State claims that there are "important practical, policy, and safety reasons that cry

out for the Commission to take action to ameliorate the potential" for creating a dysfunctional

waste system by placing a series of conditions on the receipt of spent fuel at the PFSF.20 How-

ever, the State's claims are mythical and provide no basis for conditioning the PFS license.

As discussed above, Yucca Mountain is clearly being designed to handle and DOE in-

tends to handle canistered fuel. Supra at 7-8. Nor is a dysfunctional system created by DOE's

alleged ambiguity as to whether the Standard Contract currently covers canistered fuel. Numer-

ous DOE written assurances-some relied upon by the Commission in its certification of canis-

tered fuel storage systems-show DOE's intent to modify the Standard Contract as needed to

take canistered fuel.21 The State's Petition blithely ignores this evidence.

Moreover, the conditions that the State would have the Commission apply to PFS would

be generally applicable to all ISFSIs built at shut down reactors that use sealed canisters to store

spent fuel - such as Maine Yankee, Rancho Seco, Trojan, and Yankee Rowe. See, eg., PFS

Resp. Atts. 4 & 5. Yet the NRC has not conditioned the use of sealed canisters at those facilities.

All of them have decommissioned (or are decommissioning) their reactors and spent fuel pools

and thus have no more means to repackage spent fuel than would PFS. Accordingly, if for some

inexplicable reason - contrary to all official DOE documents - Yucca Mountain would not ac-

cept canistered fuel, these utilities would be in the same predicament as decommissioned plant

20 The State requests that (1) each spent fuel owner obtain written confirmation from DOE that the fuel container is
acceptable for direct shipment and disposal in the repository and that DOE will collect it from PFSF, and (2) each
owner provide written assurance to PFS that it will accept fuel back for repackaging and that it will have the capabil-
ity to do so. State Pet. at 10-11. (The State also requests that PFS and/or the owner place funds in escrow to cover
shipment back to the owner for repackaging but this claim was refuted above in the discussion of financial qualifica-
tions.)
21 See PFS Resp. at 12-13; id. Att. 4; 65 Fed, Reg. 65,581, 62,595 (2000). Contract modification would be needed
only to identify canistered fuel as a standard fuel form accepted under the Contract, for as discussed in PFS's Re-
sponse numerous federal court decisions and the Standard Contract require DOE to take all spent fuel. In this re-
spect DOE's obligation to accept spent fuel under the Standard Contract "extends to other than standard fuel." 10
C.F.R. § 961.1 1, Art. VI.A.2 (b). While under Article VI.A.2 (b), DOE may "advise" on schedule adjustments nec-
essary for "other than standard fuel" based on "technical feasibility" considerations, DOE's obligation to take and
dispose of the fuel remains unaltered.
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owners with spent fuel at the PFSF. Yet the NRC has seen no need to condition their use of

sealed canisters. Similarly, such conditions are wholly unwarranted at the PFSF.

3. The PFSF FEIS Is Fully Adequate and Already Considers Hypothetical Mul-
tiple Fuel Shipments

The State's final claim is that "[s]hould the Commission reject Utah's request" to condi-

tion the PFS license, "then the NRC's [FEIS] for licensing the PFS facility is in violation of

NEPA." To the contrary, however, the PFSF FEIS would still comply with NEPA even accept-

ing the State's faulty premise that DOE will not accept canistered fuel.

The FEIS already considers the State's alleged need for multiple shipments:

Service agreements (i.e. Contracts) between PFS and companies storing
SNF at the proposed PFSF will require that the contracting companies
remove all SNF from the proposed PFSF by the time the PFS license is
terminated and PFS had completed its licensing or regulatory obligations
under the NRC license. The service agreement requirement to remove
the SNF from the proposed PFSF is not dependent upon the availability
of a permanent geological repository. Therefore, if the PFS license is
terminated prior to the availability of a permanent geological repository
the companies storing SNF at PFSF would continue to retain responsibil-
ity for the fuel and must remove it from the proposed PFSF site before
termination of the PFS license.

PFSF FEIS at 1-6 (emphasis added). Thus, the FEIS fully considered the environmental impacts

in the event that spent fuel could not be shipped to a permanent repository. The impacts of this

scenario would be exactly the same as that of the State's scenario, where DOE inexplicably re-

fused to accept canistered fuel.

The State argues, however, that its challenge does not concern "the necessity of a second

cross-country shipment if Yucca Mountain is not built," but rather the asserted unnecessary sec-

ond and third shipments "if Yucca Mountain is built but rejects PFS-stored fuel." State Pet. at

11. The State's argument, however, neglects the fact that the third shipment will have been con-

sidered in the Yucca Mountain FEIS and thus it need not be considered in the PFSF FEIS.

The maximum number of cross-country shipments reasonably considered in the PFSF

FEIS is two: to and from the PFS site. Those are the only shipments that result from the storage
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of fuel at PFS. The Yucca Mountain FEIS assesses the effects of what would be the third ship-

ment-transporting spent fuel from the originating reactors to the repository. See, es DOE

FEIS § 6.1. This is appropriate because the third fuel shipment would result only because of a

future decision by DOE-inconsistent with its prior indications and the design and plan for op-

erations at Yucca Mountain-not to accept canistered fuel. The PFSF FEIS need only discuss

the impacts attributable to the PFSF, not a hypothetical and unexpected future decision by

DOE.22 Indeed, because a future DOE decision would cause the effects of the third shipment to

occur, it is entirely appropriate that those effects be described and presented to DOE decision-

makers who would hypothetically ultimately decide-against current indications and expecta-

tions-not to accept canistered spent fuel. Thus, the impacts of all possible shipments will have

been fully evaluated and related to the appropriate causal federal actions by the PFSF and Yucca

Mountain FEISs.

In any event, even if the effects of the third shipment were attributed to PFS, the effects

can easily be discerned from the PFSF FEIS. Section 5.7.2.4 of the PFSF FEIS assesses the risks

associated with the transportation of 4,000 spent fuel casks from utility sites to the PFS facility.

It conservatively calculates radiation exposures, to the public as a whole and to maximum ex-

posed persons, for both accidents and incident free operations, and concludes that the impacts are

"small."23 Thus, whether two or three cross-country shipments were necessary, the impacts are

known, and they would remain "small."

Contrary to what the State suggests, NEPA requires no more. While impacts associated

with the PFSF and Yucca Mountain together would be slightly reduced if fuel were shipped di-

rectly from PFS to Yucca, NEPA does not mandate such a result. Rather, NEPA's requirements

are solely procedural and simply require that information on the environmental impacts of a pro-

22 See Kleppe v. Sierra Club, 427 U.S. 390,410 n.20 (1976) (EIS need not consider effects of possible future actions
merely contemplated but not proposed; such effects are appropriately considered in future EISs); Northcoast Envtl.
Ctr. v. Glickman, 136 F.3d 660, 668 (9h Cir. 1998) (EIS need not consider effects of "speculative or hypothetical"
future actions).
23 The increase in latent cancer fatalities for the total population for four thousand casks shipped over 20 years for
incident free transportation and accidents would be 0.0918 and 0.042, respectively. PFSF FEIS at 5-51 to 52.
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posed action be developed and available to decision-makers and the public. "NEPA itself does

not mandate particular results .... ,24

The State also refers to alleged environmental impacts arising from the need to repackage

spent fuel if DOE refused to accept canistered fuel. Those hypothetical impacts, however, would

be attributable to DOE, not PFS. Indeed, in the State's scenario every utility that used canistered

fuel at an on-site ISFSIs would need to repackage. In any event, that spent fuel canisters might

have to be opened at Yucca Mountain and the fuel repackaged is already contemplated for fuel

that will be shipped there. Ea±, DOE FEIS at 2-21 to 23. Under the State's scenario, radiologi-

cal impacts to workers would occur at the utilities' reactor sites instead of at Yucca Mountain.

However, the State has failed to prove, or even allege, that the overall impact to workers would

be materially different in that case. Moreover, given NRC regulations precluding any worker

from receiving an annual radiation dose in excess of 5 rem and requiring that licensees make

every reasonable effort to keep radiation exposures as low as reasonably acheivable, 10 C.F.R.

§ 20.1003 (definitions for "annual limit on intake" and "ALARA"), there is no reason to believe

that radiological dose impacts will be materially different should utilities rather than DOE need

to repackage spent nuclear fuel.

In short, even assuming the State's faulty premises were accepted, the NRC's FEIS for

the PFSF would remain fully compliant with NEPA.

D. The Board's Informal Commendation Mandates No License Restrictions

While determining that "no evidentiary hearing is needed or would be useful" (Ruling at

23), the Board did "informally commend[]. .. to the Commission for such consideration as it

deems appropriate" (id. at 3) the question of whether it should undertake actions to have estab-

lished a formal arrangement for DOE's taking of canistered fuel. The Board noted that a formal

arrangement may not be necessary under the longstanding Commission doctrine of not requiring

applicants to have all necessary permits in hand prior to licensing. Id. at 23. However, the

24 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989), cited in Duke Energy Corp. (McGuire
Nuclear Station, Units I and 2; Catawba Nuclear Station, Units I and 2), CLI-02-28, 56 NRC 373, 388 n.77 (2002).
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Board went on to suggest the possibility of (a) conditioning the PFS license, in making the li-

cense immediately effective under 10 C.F.R. § 2.764(c), to require such an arrangement prior to

the shipment of fuel to the site, (b) rulemaking (also requested by the State in the event the

Commission were to deny review of Utah UU), or (c) an NRC overture to DOE. Id. at 23-24.

As discussed above, placing any restrictions on the PFS license would be wholly inap-

propriate because there is - as the Board itself found - no evidentiary basis to support such a

condition.2 5 Furthermore, PFS will not be unique. The same potential concerns about unneces-

sary handling of spent fuel would apply to ISFSls at decommissioned reactor sites, or indeed to

sealed canisters used at ISFSIs at operating reactor sites. Therefore, contrary to the State's

claim, State Pet. at 1, NRC licensing of the storage of spent fuel at PFS would not "impede or

usurp DOE's ability to carry out its statutory role in setting the [spent fuel] acceptance form for

transportation and permanent disposal."2 6

IV. CONCLUSION

For the foregoing reasons, the Commission should decline review.

Respectfully submitted,

Jay E. Silberg
Paul A. Gaukler
D. Sean Barnett
SHAW PITTMAN, LLP
2300 N Street, N.W.
Washington, DC 20037

March 28, 2005 Counsel for Private Fuel Storage L.L.C.

25 Moreover, the purpose of the regulation requiring the Commission, as opposed to the Staff, to authorize issuance
of a license for away-from-reactor ISFSIs is to ensure that the license can be made effective pending review of the
final decision without impairing important interests in the interim. It is not a vehicle to impose conditions for the
term of the license.
26 The State styled its request for the admission of Utah UU in the alternative as a petition for rulemaking. A rule-
making petition is to be addressed under 10 C.F.R. Part 2, Subpart H. The State's alternative request does not affect
the Commission's treatment of the State's petition for review. In any event, for the substantive reasons discussed
above, PFS does not believe that any rulemaking on this subject would be necessary.
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