
November 19, 2004

MEMORANDUM TO: Chairman Diaz
Commissioner McGaffigan
Commissioner Merrifield

FROM: Luis A. Reyes Odiu Stoned bij Lois A. a
Executive Director for Operations

SUBJECT: STAFF CONCERNS WITH 10 CFR 50.69 RULE

The attached e-mail was sent to your technical assistants on November 9, 2004. This e-mail
expresses concerns with the Commission's decision on SECY-04-0109.

We do not Intend to treat this as a Differing Professional Opinion since It comments on a Policy
Decision appropriately made at the Commission level unless the staff actions taken to revise
the rule were not consistent with the Intentions of the Commission.

We currently believe the Commission's intentions as expressed In the Staff Requirements
Memorandum were accurately Implemented. If you feel differently, I will act promptly on your
concerns.
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

November 19, 2004

MEMORANDUM TO:

FROM:

SUBJECT:

Chairman Diaz
Commrission cGa gan
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,J/ Executive Diroror Operations

STAFF CONCERNS WITH 10 CFR 50.69 RULE

The attached e-mail was sent to your technical assistants on November 9, 2004. This e-mail
expresses concerns with the Commission's decision on SECY-04-0109.

We do not intend to treat this as a Differing Professional Opinion since it comments on a Policy
Decision appropriately made at the Commission level unless the staff actions taken to revise
the rule were not consistent with the Intentions of the Commission.

We currently believe the Commission's Intentions as expressed in the Staff Requirements
Memorandum were accurately implemented. If you feel differently, I will act promptly on your
concerns.

Attachment:
E-mail dated November 9, 2004

cc: SECY
OGC



From:' Thomas Scarbrough ox sCcoO
To: Christopher P. Jackson; David Skeen; James Beall
Date: 11/9/04 12:22PM
Subject: 10 CFR 50.69 Safety Concerns

In response to Commissioner McGaffigan's informal request, David Fischer, John Fair, and
Thomas Scarbrough sent an e-mail on July 9, 2004, to the Commission's Technical Assistants
on the status of the safety concerns raised in our Differing Professional Views on proposed 10
CFR 50.69 on Risk-Informed Categorization and Treatment of Nuclear Power Plant Structures,
Systems, and Components, that was issued for public comment.

As indicated in our July 9 e-mail, we agreed with the concurrence of the NRR Division of
Engineering provided in an e-mail, dated May 12, 2004, from Richard Barrett, DE Director, on
the 10 CFR 50.69 rule that was forwarded to the Commission in SECY-04-0109. As Indicated
In our July 9 e-mail, the 10 CFR 50.69 rule, as presented In SECY-04-0109, resolved the safety
concerns raised in our Differing Professional Views.

In an SRM dated October 7, the Commission directed the staff to significantly revise the
treatment requirements in the 10 CFR 50.69 rule provided In SECY-04-0109. By a November 4
memorandum, the NRR Division of Regulatory Improvement Programs forwarded to the NRC
Office of Administration the final 10 CFR 50.69 rule prepared In response to the SRM. As a
consequence, we feel obligated to amend our previous comments.

The final 10 CFR 50.69 rule does not resolve the safety concerns raised in our Differing
Professional Views. In fact, the final rule raises more serious safety concerns than the
proposed rule that was issued for public comment in May 2003. Our safety concerns with the
final 10 CFR 50.69 rule are summarized in the attachment to this e-mail.

Thank you for the opportunity to provide an update of our views on 10 CFR 50.69.
Tom Scarbrough
John Fair
David Fischer

CC: Brian Sheron; Christopher Grimes; David Fischer; David Terao; Donald
Harrison; Ellis Merschoff; Gene Imbro; Isabelle Schoenfeld; Jim Dyer; John
Fair; Richard Barrett; Richard Borchardt; Thomas Bergman; Timothy Reed
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November 9, 2004 T. Scarbrough
David Fischer

John Fair

SAFETY CONCERNS WITH
FINAL 10 CFR 50.69 RULE

In response to Commissioner McGaffigan's Informal request, David Fischer, John Fair, and
Thomas Scarbrough sent an e-mail on July 9, 2004, to the Commission's Technical Assistants
on the status of the safety concerns raised In our Differing Professional Views on proposed
10 CFR 50.69 on Risk-Informed Categorization and Treatment of Nuclear Power Plant
Structures, Systems, and Components, that was issued for public comment. As indicated in our
July 9 e-mail, we agreed with the concurrence of the NRR Division of Engineering (DE)
provided in an e-mail, dated May 12, 2004, from Richard Barrett, DE Director, on the 10 CFR
50.69 rule that was forwarded to the Commission In SECY-04-0109. As indicated in our July 9
e-mail, the 10 CFR 50.69 rule, as presented In SECY-04-0109, resolved the safety concerns
raised In our Differing Professional Views.

In a Staff Requirements Memorandum (SRM) dated October 7, 2004, the Commission directed
the staff to significantly revise the treatment requirements In the 10 CFR 50.69 rule provided In
SECY-04-0109. By a memorandum dated November 4, 2004, Cathy Haney, Program Director,
Policy and Rulemaking, NRR Division of Regulatory Improvement Programs, forwarded to the
NRC Office of Administration the final 10 CFR 50.69 rule prepared in response to the SRM. As
a consequence, we feel obligated to amend our previous comments.

The final 10 CFR 50.69 rule does not resolve the safety concerns raised in our Differing
Professional Views. In fact, the final rule raises more serious safety concerns than the
proposed rule that was issued for public comment In May 2003. Our safety concerns with the
final 10 CFR 50.69 rule can be summarized as follows:

1. The final 10 CFR 50.69 rule specifies that the licensee or applicant shall ensure,
with reasonable confidence, that RISC-3 SSCs remain capable of performing their
safety-related functions under design basis conditions Including environmental
conditions and effects of seismic conditions throughout their service life.

The final 10 CFR 50.69 rule introduces language that was not used in any previous
drafts of the rule. The Intent of the phrase "ensure, with reasonable confidence'
specified in the final rule is not clear. Webster's Dictionary defines "ensure" as "to make
certain or sure of" while "reasonable confidence' could be interpreted in various ways by
licensees. The discussion of 'ensure, with reasonable confidence" in Section V.5.2 of
the Statement of Considerations (SOC) for the final rule does not clarify this language.



The SOC simply suggests that "reasonable confidence" Involves less confidence In the
capability of RISC-3 SSCs than the confidence in RISC-I SSCs, while "ensure" is
indicated to mean that licensees are under a legally-binding regulatory requirement to
provide the requisite "reasonable confidence." This clarification only creates additional
ambiguity. The clarification contains the implication that any rule language that doesn't
include "ensure" is not a legally-binding regulatory requirement. This implication is not
correct. The SOQ does not clearly explain the distinction between "provide reasonable
confidence" as used In previous rule language and "ensure, with reasonable confidence"
as used in the current rule language. The lack of a clear definition of "ensure, with
reasonable confidence" will allow licensees to define reasonable confidence as
negligible confidence (as suggested by one licensee during discussions with the staff) In
the capability of RISC-3 SSCs to perform their safety-related functions (such as low
pressure emergency core cooling, containment spray, and containment isolation). The
rule forwarded in SECY-04-01 09 provided high level requirements for design control,
procurement; maintenance, inspection, testing, and surveillance; and corrective action
to help define a "reasonable" level of confidence in the desIgn-basis capability of RISC-3
SSCs.

2. Final 10 CFR 50.69 Is not a performance-based rule

The SOC asserts that 10 CFR 50.69 is a performance-based rule through its
requirement that RISC-3 SSCs be Inspected and tested to ensure with reasonable
confidence that they remain capable of performing their safety-related functions under
design-basis conditions. However, the final rule does not satisfy the White Paper on
Risk-informed and Performance-Based Regulation approved by the Commission in an
SRM dated March 1, 1999. In particular, the final rule lacks provisions for the
development of measurable or calculable parameters for monitoring system and
licensee performance. In fact, the capability of some RISC-3 SSCs to function under
design-basis seismic and environmental conditions cannot be monitored by measurable
or calculable parameters. Further, the requirements for Inspection and testing in the
final rule do not require licensees to havp criteria to demonstrate that equipment will be
capable of performing its safety function until the next scheduled test or Inspection.
Therefore, licensees could simply allow most safety-related equipment to degrade over
the test or Inspection Interval such that the equipment would not be capable of
performing its safety function. In addition, the monitoring required by the final 50.69 rule
is not sufficient to ensure that the risk associated with the elimination of the special
treatment requirements Is maintained acceptably small.

3. No Documentation Requirements

The final 10 CFR 50.69 rule eliminates, all documentation requirements for RISC-3 SSC
treatment processes. As a result, licensees will not be required to maintain
documentation of the design, procurement, Installation (including welding), inspection,
maintenance, testing, surveillance, or corrective action for RISC-3 SSCs. The SOC in
Section V.9.0 Indicates that sample Inspections would be performed to assess
implementation of the treatment established under 10 CFR 50.69. Without
documentation, it will not be possible for the NRC staff to inspect licensee activities to
verify whether licensees are addressing potential common cause and degradation
issues. If a RISC-3 SSC fails to perform Its safety function, It will not be possible to
evaluate the extent of the deficiency to other safety-related SSCs without



documentation.

4. No Requirements for Design, Procurement, Installation, Maintenance, and
Surveillance

The final 10 CFR 50.69 rule eliminates the requirement to establish design control for
RISC-3 SSCs. For example, the final rule does not require licensees to maintain design
functional requirements and bases for RISC-3 SSCs that was originally intended to be
an essential element of the Option 2 rulemaking. In addition, the final rule does not
specify environmental effects (such as aging) and seismic conditions (such as design
load combinations) that must be considered In the design of RISC-3 SSCs. These
specific environmental effects and seismic conditions were included in the proposed rule
to ensure that licensees would have a technical basis for RISC-3 SSCs to be capable of
performing their safety functions under design-basis conditions. This language was
retained in the SECY-04-0109 rule because Industry comments suggested that
licensees would not have a technical basis for the design-basis capability of their
RISC-3 SSCs. Further, the final rule will allow licensees to procure and Install most
safety-related SSCs and to rely on those SSCs to perform their safety functions without
any controls or procedures, without qualified installation personnel (such as welders),
and without any requirements to perform periodic maintenance on that equipment.

5. The final 10 CFR 50.69 rule exceeds public comments and Is significantly different
from the proposed rule Issued for comment.

Relocation of the RISC-3 treatment requirements, as presented in SECY-04-0109, to
Section V.5.2 of the SOC supporting the final rule Introduces Inconsistencies between
the rule language and SOC (i.e., identifies staff expectations not supported by any
specific rule language). These Inconsistencies were the subject of public comments on
the proposed rule and were corrected in the rule as presented in SECY-04-0109. In
addition, some changes In the final 10 CFR 50.69 rule exceed the specific comments
provided by the industry on the proposed rule. Further, the final rule package does not
provide a credible technical basis for responding to public comments that raised
concerns regarding the safety of the proposed rule. In light of the significant changes to
the proposed rule, the revised rule should be re-issued for public comment.


