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MEMORANDUM

(Clarifying March 30 Memorandum and Order;
Memorializing April 4 Conference Call)
This Board issued a Memorandum and Order on March 30, 2005 addressing several
matters related to the Applicant’s motion to dismiss Contention 3.1, including granting
Intervenors’ request for a status conference call.? That same day, the Board received a letter

from counsel for the Intervenors® which raises one important question.* The Intervenors

' Licensing Board Order (Denying, Following Reconsideration, Filing Extension Request)
(Mar. 30, 2005) (unpublished) [hereinafter March 30 Order].

2 The conference call was later scheduled for April 4, 2005. See Licensing Board Order
(Scheduling a Teleconference) (Mar. 31, 2005) (unpublished).

® Letter from Shannon Fisk, Environmental Law and Policy Center, to Licensing Board
(Mar. 30, 2005) [hereinafter Intervenor Letter].

* In addition to raising the relevant question, Intervenors point out that the Board’s
recollection that an October 19, 2004 conference call never occurred, see March 30 Order at 3,
was erroneous. We note that in fact we did receive notice from counsel to ELPC, who was
acting for the intervenors (not counsel for BREDL, as erroneously noted in the March 30 Order),
and that the subject call was held; therefore our March 30 Order is hereby amended by deleting
the last sentence of the second paragraph of Section 1 thereof.




2-

request that, because our Scheduling Order dated October 27, 2004° requires that initial written

statements be filed within 45 days of issuance of the Staff FEIS, the Board clarify its March 30

Order to allow this same 45 day filing period for substantive challenges to the DEIS.

The purpose of the instant memorandum is to: (1) clarify certain matters arising, in part,

from the March 30 Order; (2) memorialize certain matters discussed in the April 4 Conference

Call; and (3) memorialize certain Board rulings made during the April 4 Conference Call with

regard to scheduling matters.

1.

Clarification of Hearing Schedule. As an initial matter, the Board notes that its

Scheduling Order established a hearing schedule for this proceeding pursuant to 10
C.F.R. §§ 2.332(d) and 2.1207(a), and in part pursuant to the parties’ agreement to a
certain filing schedule.® That schedule requires, among other things, the parties to file
initial written statements of position and written testimony within 45 days of issuance of
the Staff's FEIS.” Our March 30 Order did not contemplate changing that schedule;
rather, in Section 1.B., the Board simply contemplated that whether or not Contention
3.1 is dismissed as moot, Intervenors at this point have the opportunity, based upon
information first revealed in the recently-issued DEIS and information supplied by the
Applicant since submitting its ER, to petition to amend Contention 3.1 or file new

contentions.

® Licensing Board Order (Establishing Hearing Schedule) (Oct. 27, 2004) (unpublished)

[hereinafter Scheduling Order].

®|d. at 2-3; Tr. at 440-43.

" Scheduling Order at 2.
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Timing and Substance of Any Petition to Amend or File a New Contention. As to

Intervenors’ request that we provide 45 days from the issuance of the DEIS® for the filing

of any petition regarding such an amendment or new contention, the Board ruled, in the

April 4 Conference Call, that such a petition will not be deemed untimely if it is filed

within 45 days of the issuance of the DEIS (i.e., on or before April 22, 2005).° Should

the Intervenors file such a petition after the expiration of the 45 day “safe harbor,” the
Intervenors must make a sufficient showing pursuant to 10 C.F.R. § 2.309(c) criteria for
nontimely filings. In any event, as we noted in several earlier orders,' a newly-filed
contention or an amendment to an existing contention must satisfy the 10 C.F.R. §
2.309(f) general contention admissibility standards. Finally, the Intervenors should note
that this “safe harbor” is a special occurrence to accommodate the particular
circumstances of this case at this time, and that all future filings must be submitted in
accordance with the filing deadlines set forth in the NRC’s procedural rules at 10 C.F.R.

Part 2.

Timing of Response to Applicant’s Summary Disposition Motion. The Board has on two

prior occasions denied Intervenors’ request for an extension of time to file a response to

Applicant’s Motion for Summary Disposition of Contention 3.1."" During the April 4

® Though the DEIS was released by the Staff on March 2, 2005, it was not circulated to

the Intervenors until March 8, 2005; therefore, we held the 45 day clock began on March 8. See
March 30 Order at 5.

° To this end, the Intervenors must nevertheless make a showing that the petition is

“timely” based on the date of issuance of the DEIS and the Board’s above ruling regarding a
“safe harbor” for timeliness.

' See, e.g., Licensing Board Order (Denying Filing Extension Request) (Mar. 23, 2005)

at 2-3 (unpublished).

" 1d.; March 30 Order at 5.



4-
Conference Call, counsel for the Intervenors again sought an extension of time to file a
response, this time requesting an April 22 filing deadline.” The Board denied

Intervenors’ request, reconfirming that all responses are due to the Board on or before

noon EDT, April 6, 2005."

Timing of Merits Hearing on Any Amended or Late-Filed Contention. During the April 4

Conference Call, the Board noted that although 10 C.F.R. § 2.332(d) states that
“Iw]here an environmental impact statement (EIS) is involved, hearings on
environmental issues addressed in the EIS may not commence before the issuance of
the final EIS,” it may be possible, should all the parties agree, to hold a hearing on the
merits of any amended or late filed contentions prior to the issuance of the FEIS. Such
a hearing might be held after the Parties have had time to digest comments submitted
on the DEIS (i.e., at some reasonable time after the end of the DEIS comment period,
which we are advised by the Staff is May 25, 2005™), but sufficiently prior to the
issuance of the FEIS to enable the Staff to consider the results of such a hearing in
development of the FEIS. The Board asked that the Parties consider this possibility,
and be prepared to discuss the issue at a future conference call (date and time to be set

at a later time).

2 Tr. at 460. While we expect the page numbering of the electronic version of the

transcript of the April 4 Conference Call to mirror that found in the hard copy transcript (as well
as the transcript available on ADAMS), we note that all references in this Order to the April 4
Conference Call transcript are to the electronic version provided to the Board by the court
reporter.

8 1d. at 464.

" 1d. at 465.



It is so ORDERED.

THE ATOMIC SAFETY
AND LICENSING BOARD™

/RA/
Paul B. Abramson
ADMINISTRATIVE JUDGE, CHAIRMAN

/RA/
Anthony J. Baratta
ADMINISTRATIVE JUDGE

/RA by PBA for/
David L. Hetrick
ADMINISTRATIVE JUDGE
Rockville, Maryland

April 6, 2005

1> Copies of this order were sent this date by Internet e-mail transmission to counsel for
(1) applicant EGC; (2) the Intervenors; and (3) the NRC Staff.
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