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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Commission

March 14 2005
DBCKETED

USNRC

March 21, 2005 (3:35pm)

OFFIrC OF SECRETAPV
In the Matter of WI)IM- KING.

) ADJUDICATION
PRIVATE FUEL STORAGE L.L.C. ) Docket No. 72-22-ISFSI

(Private Fuel Storage Facility) ) ASLBP No. 97-732-02-ISFSI

APPLICANT'S COMMENTS SUPPORTING ISSUANCE
OF AN IMMEDIATELY EFFECTIVE LICENSE

On February 28, 2005, the Commission granted all parties to the proceeding an opportu-

nity to file comments on whether the Commission should direct issuance of an immediately ef-

fective license for the Private Fuel Storage Facility ("PFSF") under 10 C.F.R. § 2.764(c).' Ap-

plicant Private Fuel Storage, L.L.C. ("PFS") urges the Commission to direct the issuance of an

immediately effective license. Immediate effectiveness would pose absolutely no risk to public

health and safety or the environment. Nor would it prejudice any party or the resolution of any

issue in any further legal proceedings concerning the PFS license application.

On February 24, 2005, after a seven-and-a-half year licensing proceeding, the Atomic

Safety and Licensing Board ("Board") resolved the last open contention (on aircraft crash haz-

ards) in favor of PFS,2 rejected the sole pending late-filed contention,3 and announced the con-

clusion of substantive licensing board proceedings in the case. Final PID at C-2. By that date,

the Commission already had either completed review of or declined to review the Board's prior

resolution of all other contentions in the case for which review had been sought.4 Thus, the pro-

ceeding is completed but for potential Commission review of the Board's February 24 decisions.

' Order (Feb. 28, 2005).

2 Final Partial Initial Decision - Public (Non-Safeguards) Version (Regarding F-I 6 Aircraft Accident Consequences)
(Feb. 24,2005) ("Final PID").
3 3LBP-05-05, Memorandum and Order (Ruling on State of Utah's Recently-Filed Contention UU) (Feb. 24, 2005).

4Private Fuel Storage. L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-27 (unpublished pending pro-
prietary review) (2004) (Utah E); CLI-04-22, 60 NRC 125 (2004) (Utah U, CC, & SS); CLI-04-10 (unpublished
pending proprietary review) (2004) (Utah E & S); CLI-04-04, 59 NRC 31 (2004) (Utah Security A, G, & J; Utah J,
X, Y, Z, HH, II, KK, & LL-OO; OGD B, E, J, & 0); see CLI-03-16, 58 NRC 360 (2003) (allowing interlocutory re-
view); CLI-03-08,58 NRC 11 (2003) (Utah L/QQ); CLI-01-09, 53 NRC 232 (2001) (Utah R).
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A. Commission Policy Considerations Mandating Immediate Effective-
ness of At-Reactor ISFSIs Licenses Are Equally Applicable to the
PFSF Whose Design Differs Little from Those of At-Reactor JSFSIs

Under NRC regulations, licenses for at-reactor independent spent fuel dry storage instal-

lations ("ISFSIs") are automatically immediately effective upon issuance of a favorable initial

decision. 10 C.F.R. § 2.764(b). Their immediate effectiveness reflects a policy decision made

by the Commission that the risks associated with at reactor ISFSI licensing are very low. The

design and operation of the PFSF are essentially the same as those of ISFSIs located at 26 reactor

sites around the United States,5 and therefore the same underlying policy considerations mandate

that the Commission direct the issuance of an immediately effective license for the PFSF.6

When 10 C.F.R. Part 72 was promulgated in 1980, all ISFSI licenses - at-reactor and

away-from-reactor - were subject to Commission review before becoming effective.7 In 1995,

the Commission eliminated immediate effectiveness review for site-specific at-reactor ISFSIs

and established the current version of section 2.764.8 Thus, under section 2.764(c), an initial de-

cision directing the issuance of a license for an ISFSI "located at a site other than a reactor site"

shall become effective only upon order of the Commission. By contrast, under section 2.764(b),

the Director of Nuclear Material Safety and Safeguards -"not withstanding the filing or granting

of a petition for review" - shall issue a license for an ISFSI "at a reactor site," authorized by an

initial decision, within 10 days from the date of issuance of the decision.

The Commission's rationale for eliminating the immediate effectiveness review for site-

specific at-reactor ISFSI licenses was that, based on the extensive technical experience with

spent fuel storage and the Commission's successful experience licensing lSFSIs, the review was

5 See http://www.nrc.Iov/waste/snent-fuel-storage/locations.html (data as of September 2003).

6 While the State will likely refer to the transportation of spent nuclear fuel associated with its storage at the PFSF,
such transportation is regulated separately from and is not an issue concerning the issuance of Part 72 licenses.
Moreover, transportation of spent nuclear fuel will occur, at some point in time and at some frequency, regardless of
whether the fuel is stored in at-reactor ISFSIs or away-from-reactor ISFSls.

7 Licensing Requirements for the Storage of Spent Fuel in an Independent Spent Fuel Storage Installation, Final
Rule, 45 Fed. Reg. 74,693, 74,695 (1980) (adding 10 C.F.R. § 2.764(c)).

8 Interim Storage of Spent Fuel in an Independent Spent Fuel Storage Installation at a Reactor Site; Site-Specific Li-
cense to a Qualified Applicant, Final Rule, 60 Fed. Reg. 20,879 (1995).
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no longer needed.9 By 1995, Commission immediate effectiveness review had become "an un-

necessary, additional layer of agency review." 60 Fed. Reg. at 20,881. lt was no more than "a

minor, ancillary matter in protecting public health and safety." Id. at 20,883.

Nevertheless, the Commission retained immediate effectiveness review for away-from-

reactor ISFSIs solely because - at that time - the designs for such facilities had not been speci-

fied or submitted to the NRC and thus the Commission "ha[d] no basis to speculate on [the] fa-

cilities or their designs." Id. at 20,884. "Therefore, since the Commission [could not] determine

that its ISFSI licensing experience would be directly applicable to [those] possible facilities, it . .

decided not to eliminate the requirement [for immediate effectiveness review]." Id.

However, at this time, no such speculation is necessary, for PFS has specified a design

for the facility. Indeed, the NRC Staff has reviewed and approved the design in a Safety Evalua-

tion Report and the Licensing Board has just favorably resolved all of the challenges to the facil-

ity and its design at the licensing hearing. As is readily apparent from both the licensing docu-

mentation and the hearing record, while the PFSF is much larger than an at-reactor ISFSI, its de-

sign elements are very similar to those of at-reactor ISFSIs, and that experience now is directly

applicable to the PFSF.10 Hence, the same policy considerations underlying the immediate

effectiveness of at-reactor ISFSI licenses are equally applicable to the PFSF, and the

Commission should make the PFSF license immediately effective.

The PFSF will consist of 500 concrete storage pads with eight Holtec HI-STORM 100

spent fuel storage casks located on each pad."1 Similar Holtec casks are in use, or are planned

for use, on similar concrete pads, at 33 U.S. nuclear power plants.'2 Spent fuel will be trans-

ported to the PFSF in an NRC-approved spent fuel transportation cask. License Application at 1-

9 Interim Storage of Spent Fuel in an Independent Spent Fuel Storage Installation; Site-Specific License to a Quali-
fied Applicant, Proposed Rule, 58 Fed. Reg. 31,478, 31,479 (1993); see 60 Fed. Reg. at 20,881.

" The Commission's successful experience with the operation of ISFSIs has increased dramatically since its prom-
ulgation of the 1995 regulation, and now includes ISFSIs that would be considered away-from-reactor ISFSIs, such
as the ISFSI at INEL in Idaho for TMI fuel and ISFSls at fully decommissioned reactor sites, such as Fort St. Vrain.

l Private Fuel Storage, L.L.C., License Application, Private Fuel Storage Facility, Docket No. 72-22, Chap. 3.

12 See http://www.holtecintermational.com/.
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1. At the Facility, the multi-purpose canister in which the speni fuel assemblies are sealed will

be removed from the transportation cask and transferred to a storage cask inside the Canister

Transfer Building. Id. Chap. 3. The transfer operation will employ cranes similar to those used

at nuclear power plants to transfer spent fuel assemblies into spent fuel casks and canisters.

However, unlike operations at nuclear power plants, operations at the PFSF will only involve the

handling of sealed canisters, not bare spent fuel assemblies, id. at 1-1, reducing the inherent risk

of such operations at the PFSF. Thus, the design of and the technologies to be used at the PFSF

are commonplace and familiar to the Commission and, therefore, the PFSF license should be

made immediately effective.

When it abolished immediate effectiveness review for at-reactor ISFSIs, the Commission

offered additional reasons why such review was unnecessary. All of these reasons are equally

applicable to the PFSF and hence also support immediate issuance of an effective license here.

First, before a license issues, applications are subject to detailed NRC Staff safety and environ-

mental review, certainly the case here. 58 Fed. Reg. at 31,479; 60 Fed. Reg. at 20,882. Second,

members of the public can request and participate in licensing hearings at which safety and envi-

ronmental concerns can be addressed in depth, again clearly the case here. 58 Fed. Reg. at

31,479. Third, safety is further ensured by the NRC's ongoing program of facility inspections

and compliance reviews. 60 Fed. Reg. at 20,880. All the while, the Commission remains re-

sponsible for the supervision and direction of the Staff's licensing, inspection, and enforcement

processes. Id. at 20,882.

Finally, while the Commission maintains immediate effectiveness reviews for nuclear re-

actor construction and operating licenses (see 10 C.F.R. §§ 2.764(e) and (f)) (and a geologic re-

pository license), it made it clear that those provisions do not apply - either directly or by anal-

ogy - to ISFSIs. See 60 Fed. Reg. at 20,882-83. "[T]he goal of comparable protection [for the

public health and safety] does not mean that ISFSI activities must be regulated ... using the

same NRC requirements as for reactors or geologic repositories." Id. at 20,883. The risks of

ISFSI spent fuel storage are "very different from" (and lower than) the risks associated with re-
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actor or repository operation. Id. Reactors must contain nuclear material under high tempera-

tures and pressures. Id. A repository must isolate material for thousands of years. Id. By con-

trast, the conditions of operation in an ISFSI, "substantially eliminate[] the likelihood of acci-

dents involving a major release of radioactivity from spent fuel stored [there]." Id. Therefore,

the policy considerations underlying the Commission's immediate effectiveness reviews for re-

actors and geologic repositories do not apply to ISFSIs, including the PFSF, and the Commission

should make the PFSF license immediately effective.

B. Delaying Immediate Effectiveness of the PFSF License Would Cause
Unwarranted Harm to PFS and Other Parties

The Commission should direct the issuance of an immediately effective license because,

in addition to the underlying policy considerations mandating immediate effectiveness, delaying

the license would cause unwarranted harm to PFS, owners of nuclear power plants who need to

store spent fuel, the Skull Valley Band of Goshutes, and Tooele County, Utah. In contrast to this

harm, as explained in Section C below, an immediately effective license would pose no risk to

public health and safety or the environment, nor prejudice any party or the resolution of any is-

sue in any subsequent legal proceeding associated with the PFSF.

The accompanying declaration of John D. Parkyn, Chairman of the PFS Board of Man-

agers,'3 explains that having an effective license in hand is crucial to PFS's ability to obtain

signed service agreements, which are necessary both to fund construction and operation of the

PFSF and to satisfy the financial assurance license condition for starting construction. Parkyn

Decl. m 3-7. Absent an effective license, PFS cannot provide potential customers any date cer-

tain w,.hen either construction would begin or the facility would be available for storing a cus-

tomer's spent fuel. Id. ¶ 7. Without the Commission's direction to issue an immediately effec-

tive license the commencement of construction and the operational'date of the Facility would be

wholly dependent on completion of administrative and judicial appeal processes of uncertain du-

ration. Id. Potential utility customers would therefore not know when or whether the PFSF

3 Declaration of John D. Parkyn (Mar. 11, 2005) ("Parkyn Decl.").
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would be available to meet their additional spent fuel storage requirements. Id. Therefore, they

would be at the very least reluctant to enter into service agreements, thus adding further uncer-

tainty and delay to the ultimate schedule for construction and operation of the PFSF. Id.

While some uncertainties would remain even with an effective license that is subject to

an appeal, this uncertainty is analogous to the type of risk that nuclear utilities have traditionally

accepted upon proceeding with plant construction or operation pending administrative and judi-

cial appeals. Id. ¶ 8. Moreover, as noted above, the Commission has already reviewed or de-

clined to review all of the Board's decisions, except for those concerning aircraft crash hazards

and the late contention concerning allegations regarding DOE acceptance of canistered spent

fuel. Id. Utilities would not look for every possible appeal to be exhausted before they start to

seriously consider contracting with PFS for the storage of spent fuel. Id. An effective license in

hand enables PFS to make firm plans and schedules for the construction and operation of the PFS

Facility on which the utilities could reasonably plan their future spent fuel storage needs. Id.

Any delay in issuing an effective license would result in loss of market opportunities for

PFS. Id. ¶ 9. Utilities need reasonably firm timeframes for planning purposes. Id. If the Com-

mission fails to direct issuance of an effective license, PFS will not be able to predict when the

PFSF would be available for storing spent fuel. Id. Based on past experience, this uncertainty

would make it extremely difficult, if not impossible, for PFS to obtain the contractual commit-

ments from utility customers necessary to fund construction of the PFSF. Id. Accordingly, any

delay in issuing an effective license would cause PFS severe harm and place the project itself in

jeopardy. Id. ¶ 10. At a minimum, it would delay the marketing, construction, and commence-

ment of operation of the PFSF to the great economic harm of PFS and others. Id.

A delay in the construction and commencement of Facility operations would cause sig-

nificant harm to PFS, its member utilities, and other utilities planning to store spent fuel at the

PFSF. Id. In addition to causing substantial economic harm to PFS,14 delaying the issuance of

14 Any delay in the commencement of operations would delay any return to PFS and its members of the significant
capital investments that they have made in this project over the past many years. Id. ¶ 11
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an immediately effective license would cause great harm to PFS's member utilities and other nu-

clear power plant owners who need to store spent fuel. Id. 10 I . For utilities that do not have

other alternatives for storing spent nuclear fuel, the result could be the shutting down of operat-

ing reactors at the cost of billions of dollars to the utility and its ratepayers. Id. For others the

cost would be to build and operate separate on-site ISFSIs at significantly greater costs than stor-

ing spent fuel at the PFSF. Id. For utilities, such as Dairyland Power, that plan to use the PFSF

to enable them to decommission an already permanently shutdown reactor, a delay would cost

millions of dollars. Id. It costs Dairyland alone more than 5 million dollars each year to main-

tain the LaCrosse reactor site to store approximately 37 MTU of spent nuclear fuel. Id.

In addition to causing great harm to PFS and to nuclear plant owners, delaying the issu-

ance of an effective license for the PFSF would also cause economic harm to the Skull Valley

Band of Goshutes and Tooele County. Id. 1¶ 1. Delaying license effectiveness, which would in

turn delay the commencement of facility construction and operation, would cause a delay in the

payment of revenues to the Skull Valley Band and Tooele County. Id. Under PFS's lease with

the Band, annual lease payments to the Band would increase significantly with the commence-

ment of operations. Id. In addition, it is expected that operation of the PFSF would provide job

opportunities for Band members and steps have already been taken to provide information and

training to Band members concerning potential future employment at the PFSF. Id. Similarly,

once the facility begins operations, PFS will be making substantial payments to Tooele County

in lieu of taxes under an agreement between PFS and the County. Id. Any delay in operation of

the PFSF due to failure to issue an immediately effective license would delay these substantial

benefits to the Band and to the County. Id.

In sum, delaying licensing issuance would cause significant harm to PFS through the loss

of revenues, to nuclear plant owners by delaying the availability of an option for storing spent

fuel, and to the Skull Valley Band and Tooele County by delaying their receipt of payments from

PFS. As discussed below, immediate effectiveness would pose no risk to public health and

safety or the environment and prejudice no potential future legal proceeding. Thus, the harm in-
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flicted by delaying immediate effectiveness would be wholly unwarranted, and the Commission

should direct the issuance of an immediately effective license.

C. Immediate Effectiveness of the PFSF License Would Not Pose Risks to
the Public Health or Safety or the Environment or Prejudice Future
PFSF Legal Proceedings

I. Immediately Effectiveness Would Pose No Risks

As noted in the accompanying declaration of John Parkyn, even if the PFSF license were

made effective immediately, PFS would not expect to commence construction until the first part

of 2006 and, once commenced, it would be another 18 months or more before PFS could com-

mence operations. Id. ¶ 12-15. Thus, making the license immediately effective would, at the

outset, have no adverse effect on anyone whatsoever. Id. Even after PFS began construction, an

effective license would create no immediate risk to public health and safety'5 whatsoever be-

cause PFS would have no spent fuel on site prior to the commencement of operations, 18 months

or more hence. Id. Commission review of any appeal would certainly be completed far in ad-

vance of any spent fuel arriving at the PFS site.16

Because of the time needed to obtain customer service agreements, update environmental

field studies, and conduct other pre-construction activities, PFS would not expect to commence

construction of the PFSF before sometime during the first part of 2006. Id. m 13-14. The only

activities occurring on the site in the meantime would be environmental field studies and other

minor pre-construction field monitoring and evaluation. Thus, issuing an immediately effective

license would cause no environmental impact for a significant period of time. Id. ¶ 14. Further,

any environmental impacts associated with constructing the PFSF have been evaluated in the Fi-

nal Environmental Impact Study ("FEIS") for the Facility and all challenges by parties to the

FEIS have already been heard and resolved by the Board and the Commission.

15 PFS includes provision for the common defense and security (which requirements PFS has also met and which
have also been subject to litigation and resolution by both the Board and the Commission) within its discussion of
risk to health and safety because both concern the presence of spent fuel at the facility.

16 Thus, any State claim that immediate effectiveness of the license should be delayed because of the potential threat
of an F-1 6 crash at the PFSF lacks any merit, wholly apart from the extensive evidence underlying the Board's deci-
sion that an aircraft crash causing a breach of a spent fuel storage cask at the PFSF is not credible.
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Furthermore, immediate effectiveness would create no risk whatsoever to public health

and safety for a much longer period of time. Id. 1 15. Facility operations and the receipt of spent

fuel would start no sooner than approximately 18 months after the commencement of construc-

tion. Id. Thus, it would be more than two years after the issuance of an effective license before

any spent fuel would actually arrive to be stored at the PFSF. Id. In sum, there is simply no rea-

son for the Commission to delay its direction of the issuance of an effective license.

2. Making the PFSF License Immediately Effective Would Cause
No Preiudice to Future Legal Proceedings Concerning the PFSF

In addition to posing no risk to the public health and safety and the environment, direct-

ing the issuance of an immediately effective license would not prejudice any party or the resolu-

tion of any issues in any subsequent appeal associated with the PFS license application. NRC

regulations state that "[t]he Commission's effectiveness determination is entirely without preju-

dice to proceedings under § 2.786 or § 2.788." 10 C.F.R. § 2.764(g) (emphasis added). Section

2.786 governs Commission review of licensing board decisions, and Section 2.788 governs the

potential granting of a stay pending Commission review. Thus, immediate effectiveness would

not prejudice the Commission's review of any State appeal.' 7 Nor would it prejudice the poten-

tial granting of a stay pending such review (even assuming such a request would now be

timely).18 Thus, potential future legal proceedings provide no reason for the Commission not to

make the license for the PFSF immediately effective.

D. The State's Motion for Reconsideration Provides No Basis for Delay-
ing Immediate Effectiveness of the PFSF License

The State's Motion for Reconsideration filed with the Licensing Board on March 7, 2005

requesting reconsideration of the Board's PID provides no basis for delaying the immediate ef-

fectiveness of the PFSF License. NRC regulations expressly provide that "[n]either the filing

17 As noted above, by allowing petitions for interlocutory review of pre-February 24, 2005 Board's orders dismiss-
ing contentions, the Commission has previously either reviewed and considered or declined to review all prior Board
orders eligible for review for which review was requested.

I Stay motions are to be filed within 10 days of service of an initial decision. 10 C.F.R. § 2.788(a). In any event,
the time that would elapse between issuing an effective license and PFS's commencement of construction (discussed
above) would likely be sufficient for the Commission to resolve any appeals related to the Board's last two orders.
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nor the granting" of a petition for reconsideration of final decision "shall stay the decision unless

the Commission orders otherwise." 10 C.F.R. § 2.771(c). Here, as PFS will set forth in its re-

sponse due March 21, the State's motion for reconsideration simply repeats arguments that the

State made before the Board or, in one case, presents an entirely new argument wholly unsup-

ported by the evidentiary record. The State raises no instances of where the Board overlooked or

misapprehended applicable law or relevant evidence. Indeed, the breadth and thoroughness of

the proceedings below - including the Staff's extensive review and independently conducted

studies, the extensive evidence adduced in lengthy Board hearings, and the parties' extensive

proposed findings - belie any attempt by the State to suggest otherwise.

Thus, the Commission should reject the State's attempt to further extend this already

lengthy licensing proceeding and delay issuance of the PFS license. For the reasons stated

above, making the PFSF license immediately effective would pose no risk to the public health

and safety or the environment nor cause any prejudice to future legal proceedings. In contrast,

delaying immediate effectiveness of the license would cause PFS and other parties great harm.

Therefore, in accordance with well established Commission policy, the Commission should

make the license for the PFSF immediately effective.

CONCLUSION

For the reasons stated above, the Commission should direct the issuance of an immedi-

ately effective license for the PFSF.

Respectfully submitted,

Jay E. Silberg
Paul A. Gaukler
D. Sean Barnett
SHAW PITTMAN, LLP
2300 N Street, N.W.
Washington, DC 20037

March 14, 2005 Counsel for Private Fuel Storage L.L.C.
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March 11, 2005

UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

Before the Commission

In the Matter of )
)

PRIVATE FUEL STORAGE L.L.C. ) Docket No. 72-22

(Private Fuel Storage Facility) ) ASLBP No. 97-732-02-ISFSI

DECLARATION OF JOHN D. PARKYN

John D. Parkyn states as follows under penalty of perjury:

1. I am Chairman of the Board of Private Fuel Storage L.L.C. ("PFS"), a lim-

ited liability company organized and existing under the laws of the State of Delaware. I

am providing this declaration in support of Applicant's Comments Supporting Issuance

of Immediately Effective License for the Private Fuel Storage Facility.

2. I have a bachelor's degree in nuclear engineering from the University of

Wisconsin and am a licensed Professional Engineer in Wisconsin and a licensed Profes-

sional Nuclear Engineer in California. I have over 35 years of experience in the nuclear

power industry. For the majority of that time, I have been with Dairyland Power Coop-

erative, whom I joined in 1974. From 1974 to 1979, 1 was employed by Dairyland as an

Operations Engineer, Shift Technical Advisor, Fuel Shipping Supervisor, Shift Supervi-

sor, and Senior Reactor Operator at its Boiling Water Reactor located at La Crosse, Wis-

consin. From 1979 to 1982, 1 was the Assistant Superintendent for the La Crosse plant

where I ran plant operations and oversaw site security. In 1982, I became the La Crosse

Plant Manager and Acting Chief Executive Officer for Nuclear Power. I was responsible

for oversight of plant operations and all of the budgeting and staffing for the site and

managed the plant as it wvas shut down permanently and commenced decommissioning.

In 1994, I shifted my focus to the disposition of spent nuclear fuel and moved to work on

the Mescalero Fuel Storage project. I stayed with the project when it became Private



Fuel Storage and became Chairman of the Board of Managers for PFS. As Chairman of

PFS, I am responsible for the operation and management of PFS.

3. 1 am knowledgeable of PFS's plans for financing, constructing, and oper-

ating the proposed Private Fuel Storage Facility ("PFSF" or "the Facility") to be located

in Skull Valley, Utah. Under License Condition 1, construction of the PFSF cannot

commence until PFS has sufficient committed funds, obtained through equity contribu-

tions, service agreements or other committed forms of financing, to provide fully for the

construction of the Facility of the initial capacity specified to the NRC. PFS intends to

provide such committed funding generally through the execution of service agreements

providing for the storage of spent nuclear fuel at the Facility.

4. Having an effective license in hand is crucial to PFS's ability to secure

signed service agreements. Originally, when the issuance of the license was expected by

the end of 2001, PFS intended to have executed service agreements in place by time the

license was issued. However, subsequent delays in the licensing proceeding as well as

litigation before the Atomic Safety and Licensing Board over the terms and conditions of

the service agreements themselves created such uncertainties that it was not possible to

proceed with the execution of service agreements as originally planned.

5. As described in the PFS license application, commercial nuclear power

plant spent fuel pools have limited storage capacity and utilities operating nuclear power

plants need to take action to provide additional capacity for storing the spent fuel being

generated by their reactors. Further, utilities owning shutdown nuclear plants need to be

able to ship spent nuclear fuel to an off-site facility in order to fully decommission the

sites. Although the Department of Energy was obligated to begin to accept the utilities'

spent nuclear fuel by January 31, 1998, DOE failed to meet the deadline and has just re-

cently announced that it would be 2012 or later before it could begin to accept the utili-

ties' spent nuclear fuel. In the absence of DOE meeting its obligation, commercial nu-

clear power plant owners may provide for this additional spent fuel storage by expanding

their on-site storage capability (ke, expanding their spent fuel pool capacity or construct-
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ing an on-site ISFSI) or by contracting with PFS for storing spent fuel at the PFSF. There

are no other near-term options as the Commission itself has recognized.'

6. Utilities currently operating nuclear plants must, however, be able to plan

and count on the availability of additional storage capability when needed, for its un-

availability could force their plants to shutdown with the loss of millions of dollars in

revenues and potential disruptions in service to the public. Similarly, owners of shut-

down plants need to know when an off-site facility would be available to in order to plan

decommissioning their plants and potentially plan for building a temporary on-site ISFSI

to enable plant decommissioning. Thus, having an effective license in hand authorizing

construction and operation of the PFSF is crucial to PFS's ability to obtain executed ser-

vice agreements with commercial nuclear power plant owners. I have spoken with nu-

merous potential utility customers over the past several years from all parts of the country

about storing their spent nuclear fuel at the PFS Facility. I have been repeatedly in-

formed that the utilities would not seriously entertain service agreements with PFS until

after PFS receives its license for the Facility.

7. Accordingly, any delay in issuing the license for the PFSF would cause

PFS great economic harm by further delaying PFS's ability to enter into service agree-

ments and thus delaying PFS's ability to begin construction and operation of the Facility.

Absent an effective license, PFS could not provide potential customers any date certain

when construction would begin and when the facility would be available for storing a

customer's spent fuel. Without the Commission's direction that an immediately effective

license be issued, the commencement of construction and the operational date of the Fa-

cility would be wholly dependent on completion of administrative and judicial appeal

processes of uncertain duration. Potential utility customers would therefore not know

when or whether the PFS Facility would be available to meet their additional spent fuel

storage requirements. Therefore, they would be at the very least reluctant to enter into

service agreements, thus adding further uncertainty into the ultimate schedule for con-

struction and operation of the PFSF.

'Commission Memorandum and Order, CLI-05-01 (Jan. 5, 2005) at 9.
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8. While some uncertainties would remain even with an effective license that

was subject to challenge on appeal, this uncertainty is analogous to the type of risk that

nuclear utilities have traditionally accepted upon proceeding with plant construction or

plant operation pending administrative and judicial appeals. Moreover, the Commission

has already reviewed or declined to review all of the Atomic Safety and Licensing Board

decisions, except for the Board's February 24, 2005 decisions, resolving contentions

whose review was sought by the parties to the PFS licensing case. Utilities would not

look for every possible appeal being exhausted before they start to seriously consider

contracting with PFS for the storage of spent fuel. An effective license in hand enables

PFS to make firm plans and schedules for the construction and operation of the PFS Fa-

cility on which the utilities could reasonably plan their future spent fuel storage needs.

9. Any further delay in issuing the license would result in loss of market op-

portunities for PFS. Utilities need reasonably firm timeframes for planning purposes. If

the issuance of the license were delayed pending administrative and judicial appeals, PFS

could not predict when the Facility would be available for storing spent fuel. Based on

the past experience, this uncertainty would make it extremely difficult, if not impossible,

for PFS to obtain the contractual commitments from utility customers necessary to fund

construction of the PFSF.

10. Accordingly, any delay in issuing the license for the PFSF would cause

PFS severe harm and place the project itself in jeopardy. At a minimum, it would delay

the marketing, the construction, and the commencement of operation of the PFSF to the

great economic harm of PFS and others. A delay in the commencement of Facility opera-

tions would cause significant harm to PFS, its member utilities, and other utilities plan-

ning to store spent fuel at the PFSF. For utilities that do not have other alternatives for

storing spent nuclear fuel, the result could be the shutting down of operating reactors at

the cost of billions of dollars to the utility and its ratepayers. For others the cost would be

to build separate on-site ISFSls at significantly greater costs than storing spent fuel at the

PFSF. For utilities, such as Dairyland, that plan to use the PFSF to enable them to de-

commission an already permanently shutdown reactor, a delay would cost them millions

of dollars. It costs Dairyland alone more than 5 million dollars each year to maintain the

LaCrosse reactor for storing approximately 37 MTU of spent nuclear fuel.
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11. Additionally, delaying the commencement of operations would further de-

lay any return to PFS and its members of the large capital investments that they have in-

curred on this project over the past many years. It also would likewise cause a delay in

the payment of revenues to the Skull Valley Band of Goshute Indians and Tooele County.

Under PFS's lease with the Band, annual lease payments to the Band would increase sig-

nificantly with the commencement of operations. See Testimony John Parkyn and Jon

Kapitz on the Operational and Maintenance Costs for the PFSF. (following Tr. 2017 at

24). In addition, it is expected that operation ofthe Facility would provide job opportu-

nities for Band members and steps have already been taken to provide information and

training to Band members concerning potential future employment at the PFSF. Simi-

larly, once the Facility begins operations PFS will be making substantial payments to

Tooele County in lieu of taxes under the May 23, 2000 Agreement between PFS and the

County. See State Exhibit 35 . Any delay in operation of the PFSF due to failure to issue

an immediately effective license would delay these substantial benefits to the Band and to

the County.

12. In contrast to the significant harm described above resulting from not issu-

ing an immediately effective license, no significant or irreparable harm would result from

making the license immediately effective pending appeal. Even if the license were made

effective immediately, it would be some time before PFS could commence facility con-

struction and an additional 18 months or more before PFS could commence operations.

Thus, making the license immediately effective would at the outset have no adverse ef-

fect on anyone whatsoever. Even after PFS began construction, an effective license

would create no risk to public health and safety whatsoever because PFS would have no

spent fuel on site prior to the commencement of operations 18 months or more hence.

13. Before construction of the PFSF could commence, PFS would need to first

obtain the necessary service agreements and financial commitments to satisfy License

Condition 1. Also, environmental field studies would need to be updated and other pre-

construction field monitoring, planning, and activities would need to take place prior to

commencing construction. These include the bidding and negotiating process with pro-

spective contractors. A prospective contractor needs to know the expected schedule for

performing the work in order to provide a realistic, reasonable bid, particularly where
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much of the work will be out-of-doors. The many uncertainties in the issuance of the li-

cense has previously made such planning impossible. Similarly, obtaining major equip-

ment, (e.g., the cranes, the rail cars and other equipment) is necessarily tied to obtaining

committed sources of funding from the execution of service agreements or other sources

of such funding. Accordingly, such procurements have been put on hold pending issu-

ance of the license and obtaining the necessary funding for the project to proceed, and are

yet to be undertaken.

14. If the license were issued in the near term, based on what needs to be ac-

complished prior to commencing construction, PFS would not expect to commence con-

struction of the Facility before sometime during the first part of 2006. The only activities

occurring on the site in the meantime would be environmental field studies and other mi-

nor pre-construction field monitoring and evaluation. Thus, no environmental impact

would occur for a significant period of time after the issuance of the license which would

likely be sufficient for final Commission resolution of any appeals.

15. Moreover, there is no possibility of any radiological health and safety is-

sues arising at the site for a much longer period of time. Operation of the Facility and the

receipt of spent fuel would start no sooner than approximately 18 months after the com-

mencement of construction. See PFS License Application, Section 1.8; PFS Safety

Analysis Report, Section 1.1. Thus, it would be more than two years after the issuance

of a license before any spent fuel would actually arrive at the PFSF and be stored at the

Facility.

16. Since PFS and others will suffer significant harm by delaying issuing the

license and since no environmental or safety harm will result from issuing the license, the

Commission should make the Licensing Board's decision immediately effective and issue

the license for the PFS Facility.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on March 11, 2005.

ohn D. Parkyn
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