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March 3, 2005
DOCKETED

USNRC

Emile L. Julian
Assistant for Rulemakings & Adjudications
Office of the Secretary
U.S. Nuclear Regulatory Commission
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738

March 7, 2005 (1:08pm)

OFFICE OF SECRETARY
RULEMAKINGS AND

ADJUDICATIONS STAFF

Re: In the Matter of Duke Energy Corporation, Catawba Nuclear
Station Units 1 and 2 (Docket Nos. 50-413-OLA, 50-414-OLA)

Dear Mr. Julian:

Enclosed please find the original of the Affidavit of Steven P. Nesbit, submitted
in support of Duke Energy Corporation's Response to the Blue Ridge Environmental Defense
League's Motion to Re-Open the Record on Security Contention 5, on February 15, 2005.
Please contact me if you have any questions on this matter.

Yours truly,

Anne W. Cottingham
Counsel for Duke Energy Corporation

DC:404168.1
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February 14, 2005

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of: )
)

DUKE ENERGY CORPORATION )
) Docket Nos. 50-413-OLA

(Catawba Nuclear Station, ) 50-414-OLA
Units 1 and 2) )

)

AFFIDAVIT OF STEVEN P. NESBIT
REGARDING BREDL MOTION TO REOPEN THE RECORD

I, Steven P. Nesbit, being duly sworn, state as follows:

1. I am an Engineering Supervisor II employed by Duke Energy Corporation

("Duke"). I currently serve as the Duke Mixed Oxide ("MOX") Fuel Project Manager. I have

22 years experience overall in nuclear engineering and management, including both the

commercial sector and U.S. Department of Energy ("DOE") nuclear projects. In my current

position I direct the technical, Nuclear Regulatory Commission ("NRC") licensing, and business

activities associated with the MOX Fuel Project.

2. I have reviewed the Blue Ridge Environmental Defense League's Motion to Re-

open the Record on Security Contention 5, the attached declaration of Dr. Edwin S. Lyman in

support of BREDL's motion, and the two referenced speeches by then Secretary of Energy,

Spencer Abraham. Based upon my review, I have identified significant errors in BREDL's

presentation and characterization of the speeches and their relevance to reopening of the record

in the proceeding.



3. In Paragraph 4 of his declaration, Dr. Lyman states that the January 18, 2005

speech by Secretary Abraham shows "that the distinction (between DOE Category I and

Category II SSNM) is not relevant for purposes of the quality of the armed response that DOE

would deem necessary for protection of the MOX fuel." In fact, the speech states nothing of the

kind. The speech does not discuss any details of security measures at DOE Category I or

Category II facilities. The speech does not compare the attributes of security for the two types of

materials. At most, the speech implies that an ongoing DOE initiative related to DOE security

forces is considering facilities with either Category I or Category II material. This does not

prove or even imply an equivalence of security measures at the two types of facilities.

4. In Paragraph 5 of his declaration, Dr. Lyman states "Secretary Abraham also

announced that the elite force would be used at both Category I or Category II facilities,"

implying that the use of these forces would be the same for both these classes of facilities,

referencing p. 7 of the January 18, 2005 Abraham speech. In fact, Secretary Abraham did not

make such a statement or otherwise define an "elite force." Certainly, the speech is not reliable

evidence of any protection strategies used by DOE at its Category I or Category II facilities.

5. In Paragraph 8 of his declaration, Dr. Lyman states that "the [January 18, 2005]

speech demonstrates that DOE makes no distinction between Category I and Category II

quantities of SSNM for purposes of setting a standard for the quality of the armed response that

is provided for its protection." That statement is untrue, as discussed above. Simply because

DOE appears to be considering certain upgrades for security forces at both Category I and

Category II facilities does not demonstrate that the standards for both are or will be the same or

that the type and number of "elite" units would be identical at the different types of facilities.
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6. In Paragraph 9 of his declaration, Dr. Lyman states that the [January 18, 2005]

speech "shows that the DOE is significantly upgrading its requirements for armed responders at

both Category I and Category II facilities." Actually, the speech does not demonstrate that point.

The speech discusses the recommendations based upon a review; at most, it could be implied that

implementation of some of the recommendations is underway. No detail is given on the scope or

schedule of such implementation. Based on the speech, there is no basis for comparing the

armed response force at Catawba Nuclear Station ("Catawba") to DOE protective forces either

prior to, or following, the implementation of the recommendations.

7. In Paragraph 10 of his declaration, Dr. Lyman states that Duke armed responders

at Catawba should be required to have comparable capabilities to protective forces at DOE

facilities. This is a new issue as well as being an unsupported assertion. Nowhere in Dr.

Lyman's entire presentation at the evidentiary hearing on Security Contention 5 was this issue

addressed. The argument is not persuasive because NRC requirements, not DOE requirements,

govern physical security at Catawba. Furthernmore, there is no basis for the Licensing Board to

evaluate this issue, because there is no evidence in the record concerning the characteristics of

the protective forces at DOE facilities. The Secretary's speech, even if admitted as evidence,

does not contain such information, and such information is undoubtedly classified.

8. In Paragraph 12 of his declaration, Dr. Lyman states that "all parties have offered

DOE's security program as a guidepost for the Atomic Safety and Licensing Board's decision in

this case." That statement is also clearly untrue. There is no such "guidepost." No party offered

testimony related to DOE's security program. The only DOE-related testimony offered by the

NRC Staff concerned categorization, i.e., that DOE would place MOX fuel in Category II, not

Category I. The Abraham speech does not bear on DOE categorization; in fact, it uses the words
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Category I and Category II only once, when describing the study ordered by former Secretary

Abraham.

9. The timing of the decision in this case is critical, as Duke has pointed out to the

Licensing Board and all parties, if the schedule for receipt and use of MOX fuel lead assemblies

is to be achieved. Introduction of additional evidence at this time would only serve to delay

further the Board's decision.

Steven P. Nesbit

Sworn and subscribed to before me this 14th day of February 2005.

otay Public

My Commission expires: . / 9

4


