
February 15, 2005

EA-03-190
NMED No. 011072

Mr. Michael Barton, Commissioner
State of Alaska Department of 
   Transportation & Public Facilities 
3132 Channel Drive
Juneau, Alaska  99801

SUBJECT: RESPONSE TO NOTICE OF VIOLATION AND PROPOSED IMPOSITION OF
CIVIL PENALTIES -  (NRC Inspection Report No. 030-07710/2001-001 and Investigation
Report No. 4-2002-001)

Dear Mr. Barton:

Thank you for your letter of November 9, 2004, in response to our letter, Notice of Violation
(Notice), and Proposed Imposition of Civil Penalties dated March 15, 2004 (EA-03-190).  The
Notice documented NRC’s conclusion that three willful violations of NRC requirements occurred. 
Violation A involved at least five instances of radiation exposures in excess of NRC’s annual public
exposure limit of 0.1 rem.  Violation B involved the failure to perform surveys appropriate to
demonstrate compliance with NRC dose limits for individual members of the public, and
documented two examples of this failure.  Violation C involved the failure to provide copies of
radiation exposure reports to affected individuals at the same time that those reports were
submitted to the NRC. 

Your November 9, 2004, letter stated your position that the State of Alaska Department of
Transportation & Public Facilities (ADOT&PF) admitted to Violations A and C.  With regard to
Violation B, ADOT&PF admitted that it failed to comply with the first example but denied that it was
in violation regarding the second example.  Your response also denied that any willfulness was
associated with any of the violations.

Regarding the second example of Violation B, the basis for your denial was that prior to February
2000, ADOT&PF made efforts to assess radiation exposures, including taking radiation
measurements, issuing dosimeter badges to employees, and placing dosimeters in the affected
offices.  We have evaluated your response and, based on the evidence, have concluded that the
violation occurred as stated in the Notice.  ADOT&PF contends that the act of taking a
measurement of radiation levels or placing dosimeters in an area demonstrates compliance with
the regulatory requirement.  However, these measurements and dosimeter results must be
evaluated to demonstrate that members of the public would not exceed the dose limit.  The
violation stands because prior to February 2000, ADOT&PF had not evaluated the measurements
of radiation levels or the dosimeter results to demonstrate compliance with the dose limits (for
example, one method would be to use the measurements to calculate the dose to the most
exposed individual using conservative assumptions).  
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Compliance with this requirement has been a challenge for your staff, as indicated by the violation
identified in 1997 (NRC Inspection Report 030-07710/1997-001), Violation B in the referenced
Notice, and the additional example of the violation identified during our inspection this past June
(NRC Inspection Report 030-07710/2004-001).  During our inspection in September 2004, your
staff was in transition.  Your Staff had received new survey instruments and was starting to
implement a revised procedure in an effort to comply with this regulation (reference NRC
Inspection Report 030-07710/2004-002).  While we acknowledge that your staff is making
additional efforts, we are concerned that the basis for your denial of Violation B, as documented
in your November 9, 2004 letter, may indicate your staff’s continuing misunderstanding of this
regulation.  It appears that additional management attention and oversight is needed to ensure
that your corrective actions are effectively implemented to prevent future violations of 10 CFR
20.1302.  Additional violations may result in NRC’s consideration of escalated enforcement.  

In its response to Violations A, B, and C, ADOT&PF denied that willfulness was associated with
any of the violations.  Your response repeated ADOT&PF’s position at the November 18, 2003,
predecisional enforcement conference and provided no new information that would cause us to
alter our conclusion.  Therefore, as described in our March 15, 2004, letter and Notice of
Violation, we have sustained our determination that willfulness was associated with Violations
A, B, and C.

We have reviewed the corrective actions that you described in your response.  These corrective
actions, if effectively implemented by ADOT&PF, should be sufficient to prevent future
occurrences of these violations.  We will review the implementation of your corrective actions
during future inspections to determine whether full compliance has been achieved and will be
maintained.

In accordance with 10 CFR 2.390 of the NRC's "Rules of Practice," a copy of this letter, and
your response, if any, will be available electronically for public inspection in the NRC Public
Document Room or from the NRC's document system (ADAMS), accessible from the NRC Web
site at http://www.nrc.gov/reading-rm/Adams.html. 

Please note that on October 25, 2004, the NRC suspended public access to ADAMS, and
initiated an additional security review of publicly available documents to ensure that potentially
sensitive information is removed from the ADAMS database accessible through the NRC's web
site.  Interested members of the public may obtain copies of the referenced documents for
review and/or copying by contacting the Public Document Room pending resumption of public 
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access to ADAMS.  The NRC Public Document Room is located at NRC Headquarters in
Rockville, MD, and can be contacted at 800-397-4209 or 301-415-4737 or pdr@nrc.gov.

Sincerely,

/RA/

Frank J. Congel, Director
Office of Enforcement

Docket No.:  030-07710
License No.: 50-14102-01

cc:
Mr. Clyde E. Pearce
Alaska Radiation Control Program Director
Radiological Health Program
State Public Health Laboratories
Department of Health &  Social Services
4500 Boniface Parkway
Anchorage, AK  99507

Ms. Kim Stricklan
Alaska Department of Environmental Conservation
Environmental Health Division,
Solid Waste/Pesticide Program
555 Cordova Street
Anchorage, AK 99501

Mr. Gary Hogins
Chief Engineer
State of Alaska Department of Transportation
  and Public Facilities 
3132 Channel Drive
Juneau, Alaska  99801

Mr. Michael SanAngelo
Statewide Materials Engineer
State of Alaska Department of Transportation 
  and Public Facilities
5800 East Tudor Road
Anchorage, Alaska  99507
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Mr. Greg S. Christensen
Statewide Radiation Safety Officer
State of Alaska Department of Transportation 
   and Public Facilities
5800 East Tudor Road
Anchorage, Alaska  99507

Mr. Gary W. Gantz
Assistant Attorney General
State of Alaska Department of Law
1031 West 4th Avenue, Suite 200
Anchorage, Alaska  99501-5903

Ms. Billie P. Garde, Esq.
Law Office
Clifford & Garde
1620 L Street, N.W., Suite 625
Washington, DC 20036
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bcc:
BSMallett
TPGwynn
KSFuller 
JCruz
JEWhitten 
JFKatanic
GFSanborn
GMVasquez
WAMaier
KEGardin
OEMAIL
NMSS
GMLongo, OGC
NMIB
RIV Materials Docket File (5th Floor)
DStarkey
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