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UN»ITED STATES OF AMERICA -
NUCLEAR REGULATORY COMMISSION

- BEFORE THE COMMISSION
In the Matter of: )
) Docket No. 70-3103-ML
Louisiana Energy Services, L.P. )
) ASLBP No. 04-826-01-ML
(National Enrichment Facility) ) :

ANSWER OF LOUISIANA ENERGY SERVICES, L.P. TO
THE REQUESTS FOR HEARING AND PETITIONS FOR LEAVE TO INTERVENE
OF THE NEW MEXICO ATTORNEY GENERAL,
NUCLEAR INFORMATION AND RESOURCE SERVICE AND PUBLIC CITIZEN

I. INTRODUCTION

In accordance with 10 C.F.R. § 2.309(h)(1), Louisiana Energy Services, L.P.
(“LES”), applicant in this matter, hereby files its answer to the Requests for.Hearing and
Petitions for Leave to Intervene of the New Mexico Attorney General (“AG”)! and Nuclear
Information and Resource Service and Public Citizen (“NIRS/Public Citizen” or “Petitioners™).2
As discussed below, LES accepts that; the AG, NIRS, and Public Citizen have standing to
~ participate in this proceeding pursuant to 10:C.F.R. § 2.309(d). However, LES opposes
admission of all of the proposed contentions proffered by the AG, NIRS, and Public Citizen.

Accordingly, the Petitions should be rejected.’ LES would emphasize, however, that it has had

See “The New Mexico Attorney General’s Request for Hearing and Petition for Leave to
Intervene,” dated April 5, 2004 (“AG Petition™).

See “Petition to Intervene by Nuclear Information and Resource Service and Public
Citizen,” dated April 6, 2004 (“NIRS/Public Citizen Petition”).

3 The New Mexico Attorney General (AG) stated in its April 23, 2004 “Supplemental
Request of the New Mexico Atftomey General for Hearing and Petition for Leave to
Intervene” that it wished to adopt contention 5(e) of the New Mexico Environment
Department (NMED) related to estimating occupational and public radiation doses.
Neither the Applicant nor the NRC Staff is contesting the standing of the Attorney
General to participate in this proceeding or the admissibility of NMED Contention 5(e).
As a result, in the event that the Board rules that contention 5(e) is admissible, the



extensive diccussions with the AG relative to most of the issues that have been raised by the AG
in this proceeding and, notwithstanding that the contentions proffered by the ~AG do not satisfy
the applicable legal standard for admissibility; LES remains committed to cddﬁnumg the active’
discussions with the AG in an effort to reach a mutually agrceable resolution of the issues that
have been raised, as the licensing proceeding goes forward. -
-II. BACKGROUND - - SR

o On December 12, 2003, LES subﬁiitted an application for the specific Nuclear
Regulatory Commission (“NRC”) license necessary to authorize construction and operatlon of: -
the National Ennchment Facility (“NEF”), a gas centrifuge uranium enrichment facility, to bé
located in Lea County, New Mexico. If granted, the license will authorize LES to construct and
operate the facility, which will enrich uranium for conversion into fuel to be used-in nuclear
.power reactors. A license would be issued in accordance with 10 C.F.R. § 70.31(d), upon .
. appropriate findings that the facility would not be inimical to the common defense and security
o‘r‘ constitute an unreasonable risk to the health and safety of the public.® A Notice of Hearing® *
~ and Commission Hearing‘_()rder were published in the Federal Register on February 6,20045 In"

T

Attorney General could, if designated as the single representative for this contention by

the petitioners and/or the Board, participate as a party in this proceeding with respect to

NMED contention 5(¢), even though all of the contentions proffered by the Attorney

General in her Petition of April 5, 2004 might be found inadmissible. In the alternative,

in the event that the Attorney General is not designated as the single representative with
- regard to NMED Contention 5(e), if all contentions proffered by the Attorney General are-

ruled inadmissible, the Attorney General could still elect to participate in this proceeding

"~ .asan mterested governmental participant pursuant to 10 C.F.R. § 2.315(c). - . ¢

, . Licenses would also be issued under:10 C. F. R Parts 30 and 40 for possessmn and use of
", source and byproduct matenals SR AR ST o

5oL Pursuant to Sectlon 193(b) of the Atomlc Energy Act of 1954 as amended (“AEA” ,
. . hearing on this appllcatlon is requlred "

6 ‘ 'In the Matter of Lou1s1ana Energy Servxces L.P. (Natwnal Ennchment Facﬂlty) Notice
of Receipt of Application for Llcense, Notice of Availability of Applicant’s

2 -



| responsc; to the Notice of Hearing, the AG filed its Petition on April 5, 2004.7' NIRS/Public
Citizen filed their Petition on April 6, 2004. The Commission Hearing Order addressed Seveml
imbortant threshold issues and defined the scope of issues that are the subject of this NRC
proceeding. |

III. STANDING

A. New Mexico Attorney General

‘The AG states that it is required by State statute to “appear before local, state and |
federal courts and regulatory officers, qgencies and bodies, to represent and to be heard on be.half
of the state when, in [her] judgment, the public interest of the state requires such action.” (AG
Petition § 2, at 2 quoting NMSA 1978, § 8-5-2(J)(1975).) Further, as the statutorily designated
representative of New Mexico, the AG states that it need not address the standing requirements
under Section 2.309(d)(2)(i). .

| LES does not contest the AG’s standing in this proceeding. The Commission has
-long acknowledged the benefits of participation in licensing proceedings by interested States.
See, e.g., Fansteel Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 202 (2003). LES

respects the right of the State of New Mexico to participate in this proceeding where its issues

Environmental Report; Notice of Consideration of Issuance of License; and Notice of
Hearing and Commission Order, 69 Fed. Reg. 5,873 (Feb. 6, 2004) (“Hearing Order”).

As noted above, the AG filed a supplémental petition on April 23, 2004, in response to
the Licensing Board’s Initial Prehearing Order dated ‘April 15, 2004. In accordance with
that order, the AG assigned each of its already-specified contentions a separate numeric
designation within one of the following categories: (1) Technical, (2) Environmental, and
(2) Miscellaneous. Although the citations in this Answer are to the AG’s April 5, 2004
Petition, this Answer does identify the Board-requested desngnatlons assigned by the AG
to its nine proposed contentions.



- relate to public health and safety or the protection of the environment within the zone of interests

of the AEA or the National Environmental Policy Act of 1969 (‘.‘NEPA”).8

B.  NIRS and Public Citizen . : . .. . .
" 'For a private betitioner‘,:a request ;'for,hear:ing'or petition for leave to intervene

‘must state:

" G) - The name'addre‘ssahd”tele‘phone number ofthe'petitioner; ;

(i) " The nature of the petmoner s right under the [AEA] to be. made a
party to the proceeding;

(i) The 'natuire and extent ‘of the petrtroner s property, ﬁnancral or
other 1nterest 1n the proceedmg, and e .

(iv) . The possrble effect of any. dec151on or.order that may be issued in
" ‘the proceedmg on the petrtloner s 1nterest '

10 C.F.R. § 2.309(d)(1). When deterrmnmg whether a petltloner ‘has establxshed the necessary

“mterest” under Sectlon 2. 309 (formerly Sectlon 2. 714), hcensmg boards are dlrected to look for

s

guidance to judicial concepts of standlng See, e. g R Yankee Atomtc Elec. Co (Y ankee Nuclear

l

Power Statlon) CLI-98-21 48 NRC 185 195 (1998) Accordlngly, to demonstrate standlng a

petltloner must allege (1) a concrete and partlculanzed injury that is (2) falrly traceable to the .

challenged actlon and (3) likely to be redressed by a favorable dec1sron See e. g Steel Co v

Citizens foraBetter Envt., 523 U.S. 83 '102:04 (1998) BURIRE

'In support of its standmg, Pubhc Crtlzen relxes upon the afﬁdav1t of a member of

its organization, Rose Gardner. Ms. Gardner states in her March 25 2004 aﬁidavn that she

P R A EE
'.v'?:.:’{_,u,_,(:‘j B

8 Inits March 23, 2004 Petition, the NMED states that “[t]he Governor of the State of New
Mexico has desrgnated NMED as the single representative for the State for the hearing in
this matter.” The AG Petition, .however, states that.the Attorney General is the
“statutorily designated representative of the State in which LES’s proposed Facility is to
be located . . .” (AG Petition § 2, at 2.) The appearance of two parties on behalf of the
State 'of New Mexico is addréssed‘in the Licensing Board’s Imtlal Prehearing Order of
April 15, 2004.



" resides within 4.9 miles bf the proposed NEF site. With respect to inju'ry,:i\"/lé.' 'Gardner states,’

inter alia:
I am concemed that if an accident involving atmospheric ‘release of
radiation . . . were to occur, my family and I could be killed or become
very ill. I am also concerned about the impact ‘of slow releases of
radioactivity to air or ground water, such as the releases that might occur if
a depleted uranium container in storage should corrode or leak. I
understand that long-term disposal of the waste from the proposed plant
has not been arranged for, and I am concerned that waste may rernain in
the vicinity of the plant for decades or more, threatening the health of
those who live nearby, such as me and my famlly
'Declaration of Rose Gardner at q 3. Similarly, in support of its standing,_NIRS has submitted ten
affidavits, substantively similar to that of Ms. Gardner, of members residing between 2.5 and 22
miles of the proposed facility. All affiants have authorized Public Citizen or NIRS, respectively;
to represent them in this proceeding.
Based upon these representations, LES does not contest the standing of NIRS and
Public Citizen in this proceeding, given the proximity of the identified members to the proposed
facility. See Pac. Gas & Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage
Installation), LBP-02-23, 56 NRC 413, 427-28 (2002) (finding prqximity—ba_sed standing within
17 miles of a propbsed independent spent fuel storage installation); Louisiana Energy Servs.,
L.P. (Claiborne Enrichment Center), Memorandum and Order, 1991 WL 317034 (July 16, 1991),
at ‘*2-*3; citing Va.‘El_ec. & Power Co. (North Anna Nuclear Power Station, Units 1 & 2),
ALAB-522, 9 NRC 54 (1979).

IV. PROPOSED CONTENTIONS

To be admissible m NRC licensing proceedmgs proposed contentions must
satlsfy 10 C.F.R. § 2.309(f)(1), which states that a petitioner must provide:

() a spectﬁc statement of the issue of law~or Jfact to be raised or
controverted;



(ii)  abrief explanation of the basis for the contention;

o (i) a demonstration that the issue raised in the contentlon is within the
scope of the proceedmg;
- (iV) ‘a demonstratxon that the issue ralsed in the contentlon is matenal
.. to the ﬁndmgs the NRC must make to support the action that is
involved in the proceedmg,

J p«‘.—v rt“‘

W) a concise statement of the aIleged Jacts or expert optmons which
.. Support the petitioner’s position on the issue and on which the
petitioner intends to rely at hearing, together with references to the
.specific sources and documents on which the petitioner intends to °
rely to support its posmon onthei 1ssue; and
i) “sufficient 1nformatlon to show that a genume dzspute exlsts wzth
.. the applicant on a material issue of law or fact. This information -
‘must include references to specific portions of the application
.(including the appllcant’s environmental ‘report and safety report)
 that the petitioner disputes and the supporting reasons for each
dispute, or, if the petitioner believes that the application fails to . - -
contain information on ‘a relevant matter as required by law, the
identification of each fazlure and the supportmg -reasons for the .
petmoner S belxef ' T . .

10 CFR § 2.309(H)(1) ‘(emphasis added):. - These . provisions -“incorporate the longstanding
corttenti.oxl‘ support requirements of former.10 C.F.R. § 2.714 — no ‘contention will bc; admitted
for litigation .in an-NRC adjudicatory t)mcegding unless these requirements are- met”? - The
Comnﬁss‘iqn has emphasized that its rules on admission of contentions establish an evidentiary -
thrgshql‘d‘ tgofg' demanding than a mere pleading _requirement and are “strict by "design.”

quirt;'on Nuqlear Conn. Inc. (Millstone Power.Station, Units 2 & 3), CLI-Ol-24," 54 NRC 349,

358 (2001). The rules require precision irt;'the contention ‘pleading prctcés's -and'require that'a -
proposed gqntention have plausible and relevant factual support. .The rules 'ptovide that if the
contt;ntio'ni and supporting material falil.to'dqmonstrate a genuine dispute as required by Section

2.309(f)(vi), the presiding officer must refuse to admit the contention. See also Ariz. Pub. Serv.

. . N
L. R T T & S *
i o

® . Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2221 (Jan. 14; 2004).
A FN oo e .. B ) b :



Co. (Palo Verde Nucléar!Generaﬁng'Station, Units 1, 2 & 3), CLI~9i-12, 34 NRC 149, 155
(1991) (citing Final Rule, Rules of Practice for Domestic Liéeirjl.si.ng Proceedings — Procedural
Changes in the Heaﬁng Process, 54 Fed. Reg. 33,168, 33,171 (Aug. 11, 1989)). Additionally,
the petition must demomﬁate that the issue raised b& each coptcntion is within the scope of the
proceeding and is material to the findings the NRC n‘x‘ust»r\nake to supgort the granting of a
license. See Vermont Yankee% Nuclear Power Corp, (Vermont Yankee Nuclear Power Station),
CLI-00-20, 52 NRC 15 1, 164 (2000). Similarly, under lOpgstandiﬁg Commission precedent,
proposed contentions musf fall within the scope éf the issues Vs;at forth in the notice of hearing.
See Verm&nt Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), LBP-90-6,
31 NRC 85, 91 (1990) (citiﬁg Pub. Sérv. Co. of Ind., I.nc." (M:_trblq Hill Nuclear Generating
Station, Units 1 & 2), ALAB-316, 3 NRC 167, 170 (19.76)). - | .

A. NIRS/Public Citizen Proposed Contention 1.1="
Environmental Impacts on Ground and Surface Water

_ In proposed Contention 1.1, NIRS/Public Citizen argue that the Application “does '
not contain-a complete or adequate assessment of the potential environmental impacts of the
proposed project on ground and surface water, contrary to the requirements of 10 C.F.R. 51.45.”
(NIRS/Public Citizen Petition at 19.) The premise underlying this contention is Petitioners” °
belief that “[sJome water from the evaporation basins and septic leach field will inﬁltrate into the
alluvium” that underlies the site. (Id.at 20.) Petitioners allege that, once in the alluvium, the
water may be removed by evapotranspiration, pond on the surface of the Chinle Formation and
flow along the alluvial/Chinle contact, flow into the groundwater system that exists in the Chinle

Formation, or flow into the Santa Rosa Aquifer.!® (/d) The proposed contention has one basis ~

9 The ER states that the site is underlain by alluvial deposits 30-60 feet thick. The
alluvium rests on the Chinle Formation, a silty clay with lenses of sandy clay or claystone
and siltstone. ER at 3.3-2." The most shallow strata to produce measurable quantities of

7



Basis A ‘-,-‘which'is a list of several questions and -statements of issues that t’etitioners assert will
assist in the “evaluation of the fate of waste waters and runoff that enter the subsurface at-the
NEF.” (Id. at 20.)

- To address this proposed contention, it is important to understand the nature of the
information in the ER. The ER discusses,- in detail, the facility discharges in relation to
hydrologic systems. First, there is no surface‘water ‘'on the NEF site. .See ER at 3.4-1. Second,
discharge of routine plant liquid effluents will be to the Treated Efﬂuent Evaporative Basin on
the site, and only after, the discharge is verified to meet all applicable regulatory discharge
requirements for discharge to a public sewer system. See ER at 3.4-6,4.4-2, 6:1-4 to 6.1-5; SAR
at 3.5-55. The ER states as follows with respect to the Treated Effluent Evaporative Basin: "

 The Treated Effluent Evaporative Basin is utilized for the collection and
containment of waste water discharge from the Liquid Effluent Collection
and Treatment System. The ultimate disposal of waste water will be
through evaporation of water and impoundment of the residual dry solids
. .. byproduct of evaporation. .. .:Evaporation will provide the only means of
* liquid disposal from this basin. The Treated Effluent Evaporative Basin
. .will include a double membrane liner and a leak detection system. . ..
[O]nly uncontaminated liquid wastes are released to the Treated.Efﬂuent
‘Evaporative . Basin for -evaporation - without treatment. = Contaminated *
liquid waste is neutra]rzed and treated for removal of uramum as requlred
ER at 3 4-6. Therefore because the NEF wrll not drscharge process efﬂuents to groundwater and
surface water no 1mpacts on natural water systerns due to faclhty water use are expected ER at

4.4-4. This Treated Effluent Evaporatrve Basrn is desrgned to retam the plant efﬂuent under the

conservatrvely-estlmated precrprtatron condrtrons so as to preclude any release to the ground

RT3 0 i RE

These representatrons are con51stent thh those made by LES to the State of New Mexrco in

Nt s e

water is an undrﬁ‘erentrated siltstone seam of the Chmle approxrmately 200 to 240 feet
below ‘ground surface. ' ER ‘at 3.3-3." 'The ‘uppermost aquifer ‘capable of producing
:significant volumes of water is the Santa Rosa Formation, ]ocated approximately 800 feet
below ground surface. Jd. "7 BIREET 0 .



LES’ application for a Ground Water Discharge"Perm-it, which LES submitted in accordance
with New Mexico law.!!

Similarly, stormwater from the site will be collected in one of two basins. The
Site Stormwater Detention Basin at the south side of the site will collect runoff from various
developed parts of the site, such as parking areas and building roofs. This basin is unlined, aod
will have an outlet to control overflow and drainage. The normal discharge will be through
evaporation/infiltration into the ground. /d. No wastes from facility operatiooal systems will be
discharged into this stormwater. ER at 4.4-4. A Stormwater Pollution Prevention Plan will be
implemented for the NEF to assure that runoff released to the environment will be of suitable
‘quality. Jd at 4.4-7. In any event, impact from stormwater runoff generated during plant
operations is not expected to differ significantly from impacts currently experienced at the site.
Id at4.4-2.2

The Uranium Byproduct Cﬂinder (“ﬁBC”) Storage Pad Stormwater Retention
Basin will be utilized for the collection. and oontainment of (1) cooling tower blowdown
discharges, (2) heating boiler blowdown discharges, and (3) storm.water runoff from the UBC
Storage Pad. ER at 3.4;6. Disposal of this basin water will be through evfaporation of water and
imoouodment of the residual dry solids z_iﬁer evaporation. Jd. The basin is designed with a

membrane lining (synthetic fiber with soil cover), and without an outfall, to preclude any

1 -Asstated in ER Section 4.4, the New Mexico Water Quality Board requires that facilities
that discharge an aggregate waste water of more than 7.6 m®> (2,000 gal) per day to
surface impoundments or séptic systems apply for and submit a groundwater discharge

~ permit and plan, respectively. This requirement is based on the assumption that these
discharges have the potential to affect groundwater. See ER at 4.4-1 (citing Section
20.6.2.3104 of New Mexico Water Quality Control Commission Regulations).

12° - Stormwater runoff dunng facxhty construction will be controlled through the use of best

' ‘management practices, to assure that runoff related to construction activities will be

detained prior to release to the surrounding land surface. In addition, LES is required to
obtain an NPDES General Permit for Industrial Stormwater. ER at 4.4-1-4.4-2.



infiltration into the ground."” Id. at 3.4-6, 4.4-4. . This basin also is designed to retain the runoff

and bloyvdoWn under the conseriiétively—estimatec_i_»precipitatiqn‘ conditions so as to preclude any

. 'release to th¢ ground. See ER at 4.4-3 to 4.4-4 (stating that the UBC Storage Pad Stormwater

‘Retention Basin will be designed to reiain a volume of water slightly more than twice that for the -

24-hour duration, 100-yeér'_frequengy storm, plus an allowance for cooling tower blowdown
(53,607 m,3,1 or 43.46 acre-ft) for the area served). .

A standard septic system is planned to dispose of sanitary wastes at the site. In'-

lieu' of connecting to the local sewer system, three onsite underground septic tanks with'a

common leach field will be installed for the treatment of sanitary wastes. ER at'4.1-2." Water

~ discharged to the site septic system will meet required levels for all contaminants stipulated in

any_pegr{\r}iitg; license required for the system, ir_lcluding'applicablé NRC regulatory limits set
forth m 10 C.F.R. Part 20, and a Groundwater Discharge Permit issued.by the State of New
Mexico. ER at4.4.7to 4.4-8. |

. In summary, the NEF will not extract any ground or surface water from the site;"
or Qi§ghmge any fa};ility-txeated effluent to the site, other than into the et_lginéered baéins.‘ Asa -
re,;ult,:gffeqts_ on naturai water systems will I‘)_e»prec'_luded. ER at 4.4-9. .

At bottom, the premise for proposed Contention 1.1'is that “some” water from the -

. basins and septic leach field will seep into the alluvium. However, Petitioners do not provide =~ -

any basis whatsoever for their belief. Petitioners fail to acknowledge any of the information set

forth in the ER, discussed above, or to explain how the engineered basins will fail, leak, or-

13 The runoff into the UBC 'Stofégéhl”ad. Retention Basin has the remote potential to contain

low-level radioactivity from cylinder surfaces or leaks. ER at 4.4-4. LES performed an
* ‘assessment that assumed a conservative levél of radioactive contamination on cylinder

surfaces and 100% washoff to the UBC Storage Pad Stormwater Retention Basin from a

single rainfall event. Results demonstrated that the radioactivity level in such a discharge
~ would be well within NRC regulatory criteria. Id. at 4.4-5.

10 ¢



otherwise be insufﬁcient to capture contaminate& effluent. While the contention rule dogs not
necessarily require a specific allegation or citation of a regulatory violation, a petitioner is
obliged, pursuant to Section 2.309(ﬂ(l)(ﬁ), either to “in;:lude references to thé specific péﬁiom
of the applicatfoh (including the applicant’s environmental repoi't.. . .) that the petitioner disputes
an'cé the supporting reasons for each dispute,” or, if a contention alleges that an application “fails
to éontain information on a relevant matter as required by law” (id.),Ato identify “each failure and
the supporting reasons for the petitioner’s belief.” Id. (emphasis added). Dominion Nuclear
Conn., Inc. (Millstone Power Station, Unit 2), LBP-03-12, 58 NRC 75, 81, a}]’d, CLI-03-14, 58
NRC 207 (2003) citing Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2
& -3), CLI-01-24, 54 NRC 349, 361-62 (2001).' Eyen though Petitioners claim that their
allegations are based upon “anal).'ses prepared by . . . an experienced grodeater hydrbiogist”
(NIRS/Public Citizen Petition at 19.), the allegations in the Petition — whatever their origin — are
not supported by facts sufficient to demonstrate a genuine dispute on the application. See |
- Millstone, CLI-03-24, 58 NRC at 216 (“To trigger an adjudicatory hearing, a petitioner must do
* more than submit ‘bald or conclusory’ allegations of a dispute with the applicant.”) Petitioners’
recitation of questions and issues — directed at effects on groundwater — does not serve to prOVide '
any support for the premise underlying their contention, i.e., that there will be leakage into the’
groundwater in the first place. Each sub-basis offered in the proposed contention is taken in turn
below. None provides sufficient information to demonstrate a genuine dispute on a ma'.terial
issue of fact or law.

~ The contention’s first four sub-bases simply pose a series of opén-ended

questions; they do not ﬁgovide additional facts or expert opini_()'xi in support of the contention’s

11
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underlying premise. Petitioners maintain that LES should answer these questions to determine

where water that enters the subsurface at the NEF “will go™:

. a. - . How much . water! wotld' infiltrate into- the alluvidm from: the
treated effluent basin; .the UBC storage pad and cooling tower
.. blowdown basin; the stormwater basin; and the septic leach field?”

b, . ,,»,‘Where would water. flowing along the’ alluvral/Chmle contact be
drscharged?

c. ‘How long would 1t take for water from the NEF to reach the
.discharge area? . -5 i A

_d. . Are there subsurface fractures or other ‘fast pathways that would
allow water to flow rapidly from the alluv1um to the Chmle or
.- from the Chinle to the Santa Rosa?' : »

(NIRS/Public: Citizen Petition at 20-21.) - These questions igno'r'e the fundamental oesign
approach discussed.in the ER. Petitionersido not substantiate their assertion that contaminted

water will enter the alluvium at the site and potentially connect with site groundwater. Without

" more, these open-ended questlons fail to provrde the requxsnte support for the contentlon

The proposed contentlon s second four sub-bases hkewrse do not contam any

sy b ‘ o

support for Petltloners underlymg assumptlon that some water ﬁom the engmeered basins-and

septlc leach freld “wrll mﬁltrate into the alluv1 beneath the site. In sub-basis (¢), Petitioners

state, “LES also should have determmed the. ages of water m the Chmle and Santa Rosa.
=y : "r'-"r'ir..i.:.i- AR P

Relatrvely young water would indicate that water reaches these units along fast flow paths.” (Id.

at 21.) . In sub-basis (f), Petitioners argue that LES has “failed to adequately address whether

ce :'.‘) .‘:;'.-

" Sub-basis (d) also notes that a pesticide was detected in one groundwater sample. See ER

©at3.4-7 (“A very minor level of a pesticide was detected in the sample, lrkely due to field
*--"or laboratory ‘contamination.”).’ . Petitioners_claim that this finding “may indicate a
+ “connection fo'the 'surface such as'a fast ﬂow path from the alluvmm to the Chinle.”
- (NIRS/Public Citizeri Petmon at2l.) " S o
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groundwater Aexlists in the alluvium at the proposed NEF site.;"s (Id) In sub-basis (g),
Petitioners complain that there is ambiguity in the Application with respect to the depth of the
Santa Rosa Aquifer at the NEF site. (/d. at 22.) Finally, in sub-basis (h); Petitioners take issue
with LES’s decision not to install a rnonitoring well un gradient lof the si.te'.‘ d)

Even assuming the truth of these asserted bases, Petxtloners have not articulated a
dispute on a material issue, because they have failed, as stated above, to demonstrate a genuine
dispute as to whether — and how — radlologlcally contammated water ﬁ'om the NEF will infiltrate
the alluvium in such a fashion that it could communicate w1th sxte groundwater Water is
expected to leave the lined basms through evapotransplratlon Indeed water is expected to leave
even the unlined stormwater basin primarily through evapotranspiration, rather than by

infiltration into the alluvium. See ER at 4.4-3, 4.4.5. Thus, given the lack of surface water on or

near the site, and absent a dispute as to the communication of the two lined surface effluent

In connection with sub-basis (f), Petitioners make the following observations:

(1)  LES has provided logs for five soil borings, but not for “the other nine borings or
the monitor wells.” LES should provide all logs ard descriptions of subsurface
materials so that its claim that there is no groundwater in the alluvium (ER 3.4-5)
can be thoroughly evaluated.

(2)  The five boring logs that were provided indicate that the borings were backfilled
: the same day they were drilled; thus LES may not have allowed sufficient time for
water to enter the borings.

(3)  The clay at the bottom of boring B-2 was described as “moist” [ER figure 3.2-11],
which could be due to the presence of water in the alluvium.

(4)  Groundwater is known to exist in the alluvium at three locations w1thm a mile of
the NEEF site. :

- (58)  The ER should address the following questlons What are ‘the sources (recharge
points) of groundwater in the Chinle and Santa Rosa? How will LES distinguish
between groundwater contamination caused by’ the NEF. and contamination
caused by other potential sources (e.g., Wallach quarry, WCS site, Lea County
Landfill)? (NIRS/Pubhc Citizen Petition at 21-22.)

13



basins with groundwater, the Petitiont_:rs",_i_ss.ues“(which pel_'taiﬁ to how surface dispharges will
cqmmunicate with groundwater under the site) lack sufficient foundation to establish a genuine
material d_ispu}e. See 10 C.FR. § 2.309(H)(1)(vi).. . .

In §ub-br'c:1'sis.,(i),)thq»Petitior'lgrs_ argue that the detection limit “for most metals in
group@watcr,” ats partsper n.lillionj (“ppm”), is too high. (NIRS/Public Citizen Petition at 22-
23.) Petitioners contend that the detection limits for each metal.should be no higher than the
“health-based §tandard.”, (Id) This assertion does not raise an issue within the scope of this -
NRC prgceedjng. Ih_»ac‘t}lality, it raises a concern with respect to a state-required monitoring -
program. LES is required to havg a New Mégico._Watcr'Quality Boar__d ,Grouﬁdwater Discharge *:
Permit/Plan .whigh_ will comply with state discharge limits for metals, organics and pesticides.. '
'Seg ER at 6.2-3 (“‘Fi'n(al constituent analy§i§i1"qqu‘irem§:ms will be in accordance -with permit.
. mandates.”). R,z‘lther than providing speciﬁg limits for particﬁlar constituents, the statement ‘in
Table 6._#_1_ that limits for “most” metals are,5 ppm is a generalization.’ The particulér's of that -~
permit _fa}l_ within the regulatory jurisdiction of the State of New Mexico... Although NRC
. regulations in Part 51 mandate discussion of the status of compliance -with -applicable..
environ_menta}. qualjty requirements and standards, the NRC has no jurisdiction over such
compliance. Sge_ 10 C.F.R. § 51.45(d); lFaﬁ.‘s{egl .;Ing. (Muskogee, Oklahoma Facility), LBP-03-
22,58 NRC 3:63, 366-67, 370 (2003) (dismissing an area of concern regarding regulation'of non- .
radiological material as be_yond the-sc‘ope of the p;gqegdir;g). For this reason, this sub-basis fails - -
to support an admissiblt_z contention. e T _

Sub:pa§is () argues that the ER should identify “oﬁu:r hazardous materials that
- may be contained in UFs feedstock (e.g., metals).” (NIRS/Public Citizen Petition at 23.) First,

the Application states that the feedstock is natural uranium hexafluoride only. See, e.g.,-ER at . -
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1.2-2. Furthermore, this sub-basis does not raise a genuine dispute on a material issue of law or

fact, because Petitioners have not stated how the failure to list métallic components of uranium

feedstock would have any bearing on the proposed facility’s ifnpact on ground or surface water.
In sub-basis (k), Petitioners state that the permeabilities presented in Table 3.3-2

(“Measured Permeabilities - Near the NEF Site”) “may be derived ' from laboratory

measurements.” (Jd.) Petitioners continue, “[IJaboratory measurements often underestimate the

bulk permeability of a rock body because they do not account for fractures and other features that
may act as fast flow paths.” (/d) This statement does not, however, provide sufficient
information ta show that a genuine dispUt’e’ exists on'a material issue of law or fact. 10 C.F.R. §
2.309(f)(1)(vi). Petitioners have not alleged — much less provided any evidence — that the
sediment permeabilities listed in Table 3.3-2 are in any way inaccurate. Absent such argument,
the Petitioners’ observation does not provide sufficient information to demonstrate a genuine
dispute. Moreover, for the reasons'discussed above, absent a challerigc (with a basis) to‘ the
ability of the engineered systems to prevent the release of facility-treated effluents, the
permeabilities are not a material issue.

Finally, sub-basis (I) notes that, while the ER states that the water in the Santa
Rosa Aduifer is considered not potable, the Lea County Regional Water Plan (2000) states that
the aquifer is used as a source of domestic and livestock water in Lea County. (NIRS/Public
Citizen Petition at 23.) Although this sub-basis presents'a factual dispute, it is not a dispute on a
material issue of fact, as required by Section 2.309. Again, Petitioners have not demonstrated a
genuine dispute on the issue of whethelj groundwater will be impacted by the proposed facility.
Absent a challenge (with a basis) to the approach taken by LES to avoid any impact on the

aquifer, whether the Santa Rosa Aquifer is considered potable or not is of no moment.
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B. . NIRS/Public Citizen Proposed Contention 1.2~ . : .~ - .. :
Environmental Impacts of the Proposed Prolect Upon Water Supphes

In Contentton 1.2, Petltloners Ecion’tend that the ER does not contain a eomplete or
adeouate assessment of the potenha] envuonrnental 1mpaets of the proposed pI‘Q]CCt upon \nater
supplies in the area of the project, contrary to 10 C. F R. § 51.45. (NlRS/Pubhc Crtlzen Petition
at 24.) Petitioners note that the ER states that the NEF will draw 1ts water from ‘the cities of
Eunice and Hobbs, New Mexico. As a basis for this contention, Petitioners cite the Lea County
Reéior_za] Water Pldn for the proposition that the prirnary source of potable water for Lea ‘Coimt")},' '
the Lea County Underground Water Basin (“UWB?), is zlosing-Water ‘faster than it is being "
recharged. Petitioners note that the Regional Water. Plan projects a doubling of water usage by’
2040, and “warns that “there is physically not enough water in the.‘Basin‘to' maintain an annual -
diversion of this magnitude.”” .(Jd.). Petitioners argue th_at the ER should set forth the impaét of
the NEF in contributing to this foreseeable water shortage.

.. This contention falls b.eyond- the scope of this proceedirig. The NEF will draw its B
process and fire water supply from the municipal water systems ‘of Eunice and/or Hobbs, New
Mexico, pursuant to contracts with thos_e,rm'micipalities.16 As stated in the ER (at 4.4-6), average’
and peak potable water requirements for operation of the NEF | are well within the capacities of

17

both water systems.'’  To the extent an issue arises with respect to the NEF’s water usage, it is

1

T
. R .

16 In fact, LES already has entered.into memoranda of understanding (“MOUs”) with

'Hobbs and Eunice regarding .LES’s use of ‘those municipalities’ water systems. " See

" Letter from Tim Woomer (City of Hobbs; New Mexico) to John Shaw (LES), “RE: NEF

'_-' Memorandum of Understanding — November .14, 2003” (Dec. 30, 2003); Letter from

“John Shaw (LES) to Mayor James-Brown (Clty of Eunice, New Mexrco), “Subject:
National Enrichment Facrhty (NEF) Memorandum of Understandm (Jan 21 2004)

1 As stated in the Apphcatlon, current capac1t1es for the Eumce and Hobbs New Mexrco

_municipal water supply systems are 16,350 m 3/day (4.32 mllhon gpd) and 75 700 m>/day

" (20 mlllton gpd), respectively. Current usages are 5,600 m’/day (1.48 million gpd) and

23,450 m’/day (6.2 million gpd), respectively. Average ‘and peak potable water
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within the purvnew of the mumcnpal authontles and beyond the scope of t}ns NRC proceeding.'®
See Fansteel Inc (Muskogee, Oklahoma Facnhty), LBP-03-22 58 NRC 363, 366 67, 370 (2003)
(dismissing an area of concern regardmg regulatlon of non-radiological matenal as beyond the
scope of the proceedmg).

C. NIRS/Public Citizen Proposed Contention 2.1 — ‘
_ Plausible Strategy for Disposal of Depleted Uranium Hexafluoride

In this proposed contention, Petitioners assert that “LES 'does' not have [a] sound,.
reliable, or plausible strategy for disposal of the large amounts: of radioa_cﬁve and haza'rdeus
Depleted Uranium Hexafluoride (“DUFs”) waste that the operation of the plant would prodﬁce.”
(NIRS/Public Citizen Petition at 25.) At the outset, LES n_otes that many of the contentions
raised by both NIRS/Public Citizen and the New Mexico Attorney General pertain to the use and
epplication of the “plausible strategy” standard inthis proceeding. See NIRS/Public Citizen
Contentions 2.1 (Bases A through D), 22 (Basis B), 4.1 (Bases G and H); New Mexico Attorney
General Contentions C, D (Bases 1 and 2), and G (Basis 2). Therefore, LES first discusses the
meaning and intended applicetion of the “plausible strategy” standard in this proceeding, before

addressing Petitioners’ specific bases for proposed Contention 2.1.1°-

requirements for the operatlon of the NEF are expected to be approx1mately 240 m /day
(63,423 gpd) ad 85 m’/hr (378 gpm), respectwely
18 .. Signifi cantly, on September 29, 2003 the Lea County Water Users Association issued a
. press release, which states, in part: “When you compare the figures [i.e., LES’s estimated
annual water usage and the numbers contained in the Lea County Regzonal Water Plan],
. you quickly see that the NEF water usage is actually very small. We have worked
. . closely with NEF to review their water needs. We can easily meet theu' requuemen
19 The related New Mex1co Attorney General Contentions C (Bases 1 and 2) and G (Basis -
2) are addressed in Sections E, F, and G below. The discussion of the meaning and
intended application of the ¢ plau31ble strategy” standard in this sectlon is directly relevant
to the discussion of the AG contentions.
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1. . The “Plausible St"rateéy.’:’:Standdrd 5
In Section IV:of the Hearing Ordér, which sets forth “applicable requirements,”
the Commission provided specific “direction for licensing uranium enrichment facilities.”" 69
Fed..Reg. 5,873, 5,877 col. '3. "With respect to' the treatment of DUFg tails, in particular, the
Commission stated: - C s e

-. As to the treatment of the disposition of depleted uranium hexafluoride -
tails (depleted tails) in these environmental documents, unless LES
‘demonstrates .a use. for -the ‘uranium in the depleted tails as a potential -~ *
resource, the depleted tails may be considered waste. In addition, if such
~waste meets the definition of “waste” in 10 CFR 61.2, the depleted tails
are to be considered low-level radioactive waste within the meaning of 10

- . CFR Part 61 in which case an approach by LES totransfer to DOE for
disposal by DOE of LES’ depleted tails pursuant to Section 3113 of the |
~ USEC. Privatization ' Act - constitutes” a “plausible strategy” - for
dlsposmonmg the LES depleted tails. The NRC staff may consider the
- DOE EIS in preparmg the staff’s EIS. Alternatives for the disposition of
depleted uranium tails will need to be addressed in these documents. As
.. part of the licensing process, LES must also address the health; safety, and -
security issues associated with the storage of depleted uranium tails on site
~ pending removal of -the tails from:the site for disposal or" DOE SRR
dzsposmonmg

,,,,,

Id (emphasrs added)
Imphcrt in the Commrssron s Heanng Order is its acceptance of the “plausrble ,

 strategy” standard as the standard to be apphed in this proceedmg wrth respect to the ultimate

RTINS

drsposmon of depleted uranium taxls Moreover in refernng to DOE drsposmon of the DUF;

R LN 1 ~~~~~

- tails pursuant to Sectlon 3 1 13 of the USEC anatlzatron Act as a “plaus1ble strategy,” and to the
possibility. of removal of the talls from‘ the "sne “for drsposal or DOE dlsposrtromng,” the
Commrssron tacltly acknowledged that multlple strategres for DUF(, taxls dlsposmon ex1st
However, by the terms of the Hearmg Order, LES need only demonstrate that the DUFs tarls
meet the Part 61 deﬁmtlon of “waste ? Once that is done the drsposmon of those depleted

uranium tails by,trans_fer to DOE pursuant to Section-3113 already has been established, by the
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Hearing Order, as a “plausible strategy.” Per the terms lof the Hearing Order, LES is only
required to consider in the ER altematives for the disposition of depleted uranium tails, which it
has done in its Application. See 69 Fed. Reg. 5,873, 5,877 col. 3;-E.R at 4.13-9 to 4.13-14.

While the Hearing Order does not define “plausible strategy,” this standard is not
a novel one devoid of any prior explication. Indeed, the standard has its origin in the first
proceeding involving the llcensmg of a proposed ennchment facrhty, in whlch LES sought NRC
approval to construct and operate the Clarborne Ennchment Center (“CEC”) in Homer,
Louisiana. Spec1ﬁcally, in ant1c1patlon of the submlttal of the CEC llcense apphcatlon by LES,
the NRC Staff issued. SECY-91-019 in which the Staff dlscussed 1ssues related to the disposition
of depleted uranium tails from ennchment plants. - See SECY-9I-019 “Dlsposmon of Depleted
Uranium Tails from Ennchment Plants” (Jan. 25 1991) As part of that effort, the Staff “[gave]

the Corpmrssron a general 1dea of plau51b1e strategies” for depleted tarls dlsposmon, “based on

present state-of-the-art technology.” Id at 4-5. The Commission, in turn, incorporated ‘the

“plausible strategy” concept in the notice and hearing order for the CEC licensing proceeding. In

Section IV (“Applicable Rules and Regulations™) of that order, the Commission stated as
follows: |

These regulations also require that the applicant address the technical,
financial, and insurance provisions and resources for dealing with the
disposition of depleted uranium hexafluoride tails. Plausible strategies for
the disposition of tails include: storing, as a potential resource, uranium :
hexafluoride tails at the plant site; continuously [de]converting uranium
hexafluoride tails to uranium oxide - (or tetrafluoride) as a potential
resource or for disposal; and a combination of both — onsite storage with
[de]conversion of uranium hexafluoride at the end of plant life. SECY-91-
019, a Commission paper in which these strategies and issues relating to
the dlsposmon of depleted uranium tails from enrlchment plants are
discussed, is available for public inspection . .

2 Notice of Receipt of Application for:License; Notice :of Availability of Applicant’s

Environmental Report; Notice of Consideration of Issuance of License; and Notice of

19
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-Significantly, in considering an intervenor contention that alleged deficiencies in

LES’s decommissioning plan for the proposed CEC, the Licensing Board administering that’

proceeding considered -the meaning of the term “plausible strategy.” -While ‘the Licensing

Board’s statements in this regard do not -constitute -binding legal precedent, they ‘do provide

practical, logieél insights into the “plausible _strategy” standard that are ‘still ‘germane to the

application of the standard in this proceeding.2l:.nlmportantly, the Licensing Board, in :r.u'ling'o'n

the admissibility of intervenor contentions, noted that:

. The NRC has no regulatory, requirement that there must be a concrete
plan for the disposal of the depleted uranium that the facility would
~ generate each year and that before a license may issue such a disposal plan -
‘must comply with all applicable environmental laws. The Commission in
noticing . the . application, for-. hearing indicated that the" applicable '
regulations only require that the applicant have a plausible strategy for
. the disposition of depleted uranium hexafluoride tails. . . . In licensing -
matters the hearing notice published by the Comm1sswn for the
_proceeding defines the scope .of:the proceeding and thus binds this =
licensing board. Northern Indiana Public Service Co. (Bailly Generating
Station, Nuclear-1), ALAB-619, 12 NRC 558, 565 (1980); Commonwealth.
Edison Co. (Carroll County Slte) ALAB 601, 12 NRC 18 24 (1980)

21

Hearing and’ Commission Order; Louisiana Energy Services, L.P.; Claiborne Enrichment

'Center, 56 Fed. Reg. 23 310 23, 313 (May 21 1991) (empha315 added)

..........

In CLI-98-5 the Comm1ssxon granted LES’s motion to' withdraw its lxcense application
for the CEC and terminate the proceeding, thereby rendering moot all remaining issues in

. the case. The Commission expressly, dismissed any pending petitions for review and

vacated LBP-97-3, LBP-97-22, and an unpublished Licensing Board memorandum and
order dated March’ 2, 1995. See Louisiana Energy Servs. (Claiborne Enrichment Center), .,
CLI-98-5, 47 NRC 113, 114 (1998). Each of the cited Llcensmg ‘Board orders is
discussed to some extent below. While the Commission chose “as a policy matter to
vacate them and thereby eliminate any future confusion and dispute over,their meaning
and ‘effect,” it- clarlﬁed ‘that ““[o]ur- decision to vacate the Board’s orders ‘does not

*. intimate any opinion on-their soundness.’” . Id." (citing Kerr-McGee Chemtcal Corp.

(West Chicago Rare Earths Facility), CLI-96-2 43 NRC 13, 15 (1996)).

-'In other words, in the CEC proceedmg, the Llcensmg Board found that the Comm1sswn
. had construed its regulations to:require only a- plau51b1e strategy,” ‘as opposed to a

“concrete plan The regulations did not-contain a specific_ reference to “plausible

_ strategies;” rather, the Comrmssxon mcluded thls concept in the 1991 Hearmg Order (and
. now in the 2004 Hearing Order) o
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Louisiana Energy Servs. (Claiborne Enrichment Center), LBP-91-41, 34 NRC 332, 337-38
(1991) (emphasis added): |

The Licensing Board then acknowledged the link between the “plausible strategy”
standard and the NRC’s decommissioning funding regulation, specifically 10 C.F.R. § 70.25(a)
and (e), as it existed at the time. The current regulation similarly requires that a license applicant
submit a decommissioning funding plan that contains a cost estimate for decommissioning, a
description of the method of assuring funds for decommissioning, and a means for adjusting cost
estimates and associated funding levels periodicaily over the life of the facility.? 10 C.F.R. §
70.25(a) and (e). As such the Llcensmg Board concluded “[t]or the regulation [10 CF.R. §
70.25] to have meaning, the cost estimate should contain reasonable estimates for an adequately
described decommissioning strategy.” In a later decision in that proceeding, the Licensing Board - -
stated its understanding of the relationship between the “plausible strategy” standard and NRC
decommissioning requirements as follows:

The purpose of the Applicant’s tails disposal strategy is to enable the

computation of reasonable cost estimates for the various essential

elements of the decommissioning plan, thereby ensuring compliance with

the Commission’s regulatory requirement that during the CEC’s life, LES

escrows sufficient funds to cover, inter alia, the cost of tails disposal. "2

Louisiana Energy Servs. (Claiborne Enrichment Center), LBP-97-3, 45 NRC 99, 108 (1997),

vacated by CLI-98-5, 47 NRC 113 (1998).

2 As amended in October 2003, 10 C.F.R. § 70. 25(e) now requires that cost estimates be
adjusted at intervals not to- ‘exceed 3 years. See generally Final Rule, “Financial
Assurance for Materials Licensees,” 68 Fed. Reg. 57,327 (Oct. 3, 2003).

2% In the same decision, the Llcensmg Board observed that, although the Commission listed

“a number of p0551ble generic tails disposal strategies,” it did not specifically define what

* constitutes a “plausible strategy.” Notwithstanding, the Board concluded that “[t]he plain

meanmg of these terms, however, provides the answer,” .as “plausible” means

“reasonable” or “credible,” and “strategy” denotes a “plan.” LBP-97-3, 45 NRC at 105
(1997) (citing Webster’s Third New International Dictionary 1736 (1971)).

\
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In the prior proceedmg, the approprlate focus thus was on ( 1) whether the fundmg
plan contamed a reasonable or credrb]e (“plausrble ’) plan to dlspose of the DUFs tails generated

at the facility, and (2) whether the Appllcant’s cost estrmates for the components of the plan

,) . __.

were reasonable See rd at 105. In this respect the chensmg Board also observed in an earlrer
order that “[o]bvrously, costs play a srgmﬁcant part in any plausible drsposal strategy, so the

strategy must consider the various factors that mﬂuence costs and appropnately bound the costs
for a partrcular type of dlsposal » Loutsrana Energy Servs. (Clalborne Ennchment Center)
chensmg Board Memorandum and Order (Rulmg on Intervenor s Petrtlon to Walve Certam”

_Regulatrons) (unpubhshed order dated Marché | 1995) at 19 vacated by CLI 98-5, 47 NRC 113
(1998) The Llcensmg Board added ho'wever that “a speczf ic lzcensed site and actual dzsposal A

Y

costs are not requrred " as “[t]o hold otherw1se would dlsregard the Commission's heanng notrce~ '

for this proceedlng ” Id. (emphasrs added)
Although the foregomg L1censmg Board determmatlons are not b1nd1ng on the
Llcensmg Board in thrs proceedlng, the approach outllned there seems mherent m the

Commrssron s Hearmg Order in tlus proceedmg In short, the lausrble strateg standard does ‘

not requrre the level of specrﬁcrty sought by Petltroners in therr various proposed contentrons ,

\.‘i' '

The admrssrbrltty of these proposed contentrons is dlscussed in detatl below

N \ ‘ . [ I

2 ' Specific Bases for NIRS/PubIzc szen Contentzon 2 1

\’y BINE

In support of proposed Contentron 2. 1 NIRS/Publlc Cltrzen presents four bases ,

Insofar as these contentlons and supportrng bases challenge the use or proper apphcatron of the ,

> +
‘r )_ ~,f,fai-

lausrble strategy standard or seek the imposition of requlrements beyond those embodred in

the standard, they constitute 1mperrmssrb1e challenges to the Commission’s Heanng Order. As

the Licensing Board noted in LBP-91-41, “the standards articulated in the Notice of Hearing and
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Commission Order are the appropriate standards,” and “[t]he hearing notice defines the scope of
the issues in At,he r)roceeding.” LBP-91-41, 34 NRC_at 345 (citing Northem Indiana Pub. Serv.
Co. (Bailly Generating vStation, Nuclear-1), ALAB-619, 12 NRC 558 (1980); Commonwealth
Edison Co. (Carroll Country Site), ALAB-601, 12 NRC 18, 24 (198(:))). C;ontentions contrary to
the Commission order institutiné the proceeding, therefore, must be rejected. See id.

a. Basis A

In Basis A, Petltxoners characterize LES’s preferred plausrble strategy optlon as
“wishful thinking.” (NIRS/Publrc szen Petition at 25.) Cmng the fact that DOE is building its
own deconversion faclhtles to process its mventory of approx1mately 700, 000 metric tons of
DUF tails, Petitioners contend that the need for taxpayer fundmg of the caprtal costs of these
facilities “is a strong 1nd1cat10n that the private sector does not believe that construction of a
[de]conversion facility would make economic sense.” (/d. at 26.)

This portion of Basis A is insufficient to support admission of Contention 2.1.
First, this argument rests on the notion that LES is required to _demonstrate the economic “sense”
or viabtlity of coristructing a facility for the “deconversion” of DUFg to a uranium oxtde, ie,a
deconversion facility. In view of the foregoing discussion, it ie clear that the “plausible strategy”
standard requires no such demonstration. Indeed, in view of certain NRC Staff and licensing
board actions in the CEC proceeding, whiclt are noted below, onsite storage followed by offsite
deconversion of DUF; to a uranium oxide is clearly a “plausible strategy” for depteted tails
dispcsitton. This portxon of Basis A; therefore, raises an issue that is not within the scope of ttre
proceeding, and which constitutes a challenge to the Commission’s Hearing Order. Accordingly,

it should be rejected.
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Altematively, even assuming that such a demonstration is requi.red, this portion of

Basis A lacks sufficient supporting reasons.for the- Petitioners’. belief. See 10 C.F.R. §

2.309(f)(1)(v) and (vi). ; Petitioners merely infer, without providing supporting facts or analysis,

that the allocation‘ of funds by the federal government to subsidize construction of deconversion™

facilities at Paducah, Kentucky and Portsmouth, Ohio is a “strong indication” that private sector -

entities lack any economic incentive to construct comparable facilities. Petitioners, however,

provide no_e}gplanatidn for this inference, i.e., why accrual of funds by the Government for this

purpose is somehow symptomatic of an economic environment ‘— present or future — that would

render construction of a non-federally-funded deconversion facility implausible. - Importantly,-"

“[t]he bald assertion that a matter ought to be considered or that a factual dispute exists so as to

warrant further.consideration of that matter is not .sufficient.” - Private Fuel Storage, L.L.C.

(Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 142, 180 (1998) (citations :

omitted). " Rather, “a petitioner,must_proﬁde‘documents or other factual information or expert

opinion that set forth the necessary technical analysis to show why.the proffered bases support its -
contention.” , Id. (citing ‘Georgia .Institute_of Technology (Georgia Tech Research:Reactor,"
Georgia), LBP-95-6, 41 NRC 281, 305, vacated in part.and remanded on other grounds, CLI-

95-10,42NRC 1, aff°d in part, CLI-95-12,42 NRC 111 (1995)). . ST E S DS A

Basis A contains an additional, unrelated assertion ‘that .purportedly : supports

admission of proposed Contention 2.1., Petitioners contend that {'LES’s [de]conversion strategy - -
would be far more plausible if [LES] were proposing to actually build the facility as an integral

part of the enrichment plan .’f,(I\IIRS/Public,.Citizeh‘_Petition at-26.)": However, the “plausible -

strategy” standard does -not. require -LES, to .present a specific proposal .or plan:for ‘the

construction of a deconversion facility. .,Construction of an onsite deconversion facility would
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require a fundamentally diﬁérent,- if not entirely ‘separate, licensing-‘action that is not
contemplated in either the Application or the Hearing Order.

Additionally, Petitioners argument is premised on the belief that onsite
deconversion of DUFs would be “far less risky” insofar as it would avoid “the hazards of
transporting DUFg.” (Petition at 26.) " Petitioners posit that, in the event of a transportation
accident and the puncture of cylinders, even a modest fire would cause rapid volatilization and
hydrolysis of DUFg and lead to the formation of uranyl ﬂugridehhd hydrofluoric acid. (/d)’
Such an accident, Petitioners further assert, would result in the dispersal of both hazardous and
radioactive materials “over considerable areas and would severely affect motorists présent on the’
road.” (Id) |

At best, this portion of Basis A is a chain of unsubstantiated assertions.
Petitioners fail to provide any factual support for these assertions, nor any references to the
specific sources and documents on which the Petitioners intend to rely to support its position.
See 10 C.F.R. § 2.309(f)(1)(v) and (vi); Private Fuel Storage, L.L.C., supra, 42 NRC'at 180.
There is no indication as to what information Petitioners rely on to conclude that: (1) an accident
may cause puncture of the uranium byproduct cylinders; (2) the puncture would result in the
“rapid” formation and dispersal of hazardous and radioactive materials “over considerable
areaé;”_ and (3) these materials would “severely affect”- motorists. - Clearly, such a scenario
assumes the occurrence of complex and interdépendent physic'a]; chemical, and radiological
phenomena. Petitioners, however, provide no indication as "to the nature or basis for its
assumptions. Dr. Makhijani’s opinion alone does not suffice, as the Licensing Board “is not to
accept uncritically that a document or other factual information or an expert opinion supplies the

basis for a contention.” Private Fuel Storage, L.L.C., supra, 42 NRC at 181. Therefore, “an
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expert opinion that mereiy states a conclusion (e.g., the application is ‘deficient,’ ‘inadequate,’ or
wrong’) without providing a rea‘soned'basis or_explanation for that conclusion is inadequate
because it deprives the Board of the ability.to make the necessary, reflective assessment of the
opinion as it is alleged to provide a basis for the contention.” Jd. -

Also, Petitioners fail to dispute specific portions of the Application that contain
information relevant to the Petitioners’ concerns, in accordance with 10 C.F.R. § 2.309(f)(1)(vi):
Where the license application addresses an issue that a petitioner wishes to contest in a hearing,
Commission regulations require the petitioner to examine the application, identify the specific
deficiencies it wishes to address, and provide support for its contention that the .application is
deficient. See Balti(nore_ Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plzlmt, Units 1 & 2),"
CLI-98-19, 48.NRC 132, 134 (1998); Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2
& -3),_CLI-99-1 1, 49 NRC 328, 333 (1999). In this case, Petitioners overlook ER Chapter 4.2,
“Transportation Impacts.” ER Section 4.2.7.3, for.example, states that depleted uranium w111 be“'
transported via truck. in 48Y cylinders that_'are designed, fabricated, and shipped in accordance "
w1th ANSIN14.1. See ER at 4.2-5. ER Section 4.2.2.7 addresses the en\{ironfnental impacts of .
the transportation of radioactive materials.: This section notes that 'radioactivgfshipments from -
the proposed facility will be classified as low-level waste only, and that the associated impacts
will be well within the scope of the environmental impacts previously evalgated by the NRC'in"
NUREG-0170, NUREG/CR-4}82§, 10:C.F.R. §§ 51.52(c) and 51.53(c), and in NUREG-1437.

. ER at 4.2-7. Petitioners raise no specific objections to the information and conclusions provided
in ER Chapter 4.2 and, therefore, on the basis proffered, fail to define an admissible contention.
.. Finally, DOE also}has_as,ses_sgdﬁthé, imbacts_of transporting ‘DUFs cylinders by

both truck and rail. See, e.g., DOE Final Programmatic Environmental Impact Statement for -
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Alternative Strategiesﬁ for the ‘Long-Term Management and Use of Depleted Uranium
Hexajluoride (1999) (“DOE PEIS”), §§ 5.2.2, 5.3.2, 5.4.2, and ‘Appendix' J. DOE’s assessment
includes evaluation of impacts from both incident-free transportation operations as well as
accidents. This is significant insofar as the Hearing Order states that “[t]he NRC staff may
consider the DOE EIS in preparing the staff’s EIS.” 69 Fed. Reg. 5,877 col. 3. Petitioners do
not acknowledge, let alone dispute, this DOE assessment of DUF¢ transportation impacts.

b.  BasisB |

In Basis B, Petitioners argue that the Application’s reference to the potential

access of ConverDyn partner, General Atomics, to an exhausted uranium mine in which depleted

. U303 could be disposed “represents a grossly inadequate certitude for a ‘plausible strategy’

determination, particularly for a radioactive and hazardous substance which has been
accumulating in massive quantities in the U.S. for 57 years without a plausible disposal

prograrﬁ.” (NIRS/Public Citizen Petition at-26) (emphasis added.). Petitioners cite a January 7,

2004 article published in the Albuquerque Journal as confirmation that the president of Cotter
Corporation has publicly denied that Cotter would or could accept the LES depleted uranium

~ waste. (/d) Finally, Petitioners assert that “[n]either has LES made a serious argument, much
less demonstrated, that the Cotter Mines site meets technical and environmental criteria for
[depleted uranium] disposal.” (I/d.) (emphasis added).

Basis B should be rejected as an impermissible challenge to the Hearing Order
and the NRC regulatory process in general, insofar as it seeks the imposition of requirements
beyond those associated with the “plausible strategy” standard and applicable NRC regulzitiohs.

- The “plausible strategy” standard does not require the “certitude” sought by Petitioners. As

discussed above, the purpose of the Applicant’s tails disposal strategy is to allow the
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computetion of reasonable _ cost estimates, for the various essential elements of the
deeommissioning plan. LES is not required, by this standard or by NRC regulations, to
dexnonstrete the existence of a specific licensed (or lieens*;able) site for the disposal of depleted
I:J3_Os.. Petitioners cite no NRC regulation that would impose such a requirement. Thus, even if
Peﬁﬁonere were eo‘rre‘ct in their assertion that. Cotter Mines is avetse to, or incapable -of,:
accepting LES depleted ur'cmium.waste,25 this assertion fails to raise a genuine dispute of fact or
law that is ntqterial to the NRC’s findings on the Application.26 See 10 C.FR. § 2.309(f)(1)(iv)
and (vi); Prf'yqte Fi ueI Sto_rdge, LLC, supra, 42 NRC at 179 (stating that “[a]ny issue of law or .
- fact raised in a contention must be material to the grant or denial of the license application in.
" question, i.e., they must make a difference in the outcome of the licensing proceeding 50 as to
entitle the petitioner to cognizable relief”). .

. Retitioners arguments are also directly contrary to determinations made_hy' the -
Licensing Board and NRC Staff in the CEC proceeding. While these determinations are ‘mot:
- binding on the Licensing Board m this proceeding, they do underscore the flaws in Petitioners’ ..
rationa]e, ie., that the level of speei{ﬁcity:s_o_ught‘hy,Petitioners with respect to a “plausible -:

strategy” is unwarranted. For example, in the prior proceeding, the Licensing Board concluded ;-

25 .- "The president of Cotter Corporation, Richard Cherry, has indicated to LES that the
Albuquerque Journal article cited by Petitioners in Basis B misquoted him. _According to
Mr. Cherry, he stated that “disposal of tails material is not something that we are
« pursuing at this ‘time,” "and ‘that “there ‘are regulatlons which “would allow for the
placement of this type of material in a mine, but Cotter is not currently licensed to do this
- type of activity.” . See E-mail from Rxchard Cherry (Cotter Corporatlon) to Rod’ Knch
(LES), “Subject: LES” (Jan. 13, 2004)

The ER states only that General Atonucs “may have access 10 an exhausted uranium mine
" (the Cotter Mines in Co]orado) where depléted U30z could be disposed.” - ER at 4.13-8
(empha315 added). - In'making this'statement, LES did not interid fo suggest that it has a
specific plan or proposal to dispose of depleted uranium in the Cotter Mines.  Indeed, no
such plan or proposal is required tunder the “plausible strategy” standard.” ‘Rather, LES
viewed Cotter Mines as one potentialiexample of a westemn underground mine in which
disposal of depleted uranium could occur if certain additional steps were taken.

26 -
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that, “in ligﬁt of the numerous existing uranium and other mines in the United States, it ivs
reasonable to assume’an appropriate site for deep burial of U303 will be available in the future.”
LBP-97-3, 45, NRC at 108. Accordingly, the Licensing Board accepted the NRC Staff’s
. evaluation of the dose irﬁpacts from disposal of U3Os in a Aypothetical deeper-than-near-surface
disposal site?” Id ER Section 4:13.3.1.5 specifically references and summarizes the Staff’s
evaluation of disposal of depleted uranium waste in “assumed generic disposal sites,” as set forth
in Section 4.2.2.8 and Appendi;c A of the Staff’s final environmental impact statement for the
proposed CEC facility (NUREG-1484). See ER at 4.13-13. Petitioners, howeve;, fail to mount
any specific objections to the Staff’s earlier analyses, which LES describes and incorporates by
reference.

Petitioners’ "statement in Basis B regarding the accumulation of ‘fmassivé
_quantities [of DUFe¢] in the U.S. for 57 years without a_plausible disposal program” is
presumably a reference to DOE’s sizable inventory of DUFs. Petitioners appear to suggéét that
the qontinued accumulation of tails by DOE renders disposition of the quantities to be generated
by LES implausible. Absent supporting information or analysis, however, Petitioners’
suggestion cannot serve as the basis for a contention. Indeed, in the CEC procee(.iing, the

Licensing Board took the opposite view, stating that “the reasonableness and credibility of the

21 In short, the NRC Staff modeled a hypothetical deep dlsposal site. The Staff assumed

© . that the site would be.in an existing cavity, such as an abandoned mine, located in the

~ United States, and that it would have geological characteristics similar to those of two

representative sites that previously have been characterized for disposal of radioactive

waste (i.e., a granite formation overlain by a thin layer of glacial till or a sequence of

1nterbedded sandstone and basalt layers) The Staff’s analysis led it to conclude that all

estimated dose impacts were less than those set forth in 10 C.F. R. Part 61. See NUREG-

1484, Final Envzronmental Impact Statement for the Construction and Operation of -

Claiborne Enrichment Center, Homer Louisiana, Docket No. 70-3070, Louisiana Energy
Services L.P., NRC/NMSS (Aug. 1994), Vol. 1, Section 4.2.2.8 and Appendix A.
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LES disposal stfategy is enhanccd-by the,-_Departmer;t of Energy’s clear need to address the
disposal options for its huge inventory of DUFs-.:.-..” LBP-97-3, 45 NRC at 108. Moreover,
since the time of the Licensing Board;’_s observation in 1997, DOE has undertaken significant
steps ,toward;_th‘e ,Qispbsitioning of its DUF6 -inventory,-ipcluding the ‘issuance of ‘a final
programmatic environmental impact statement that considered alternative strategies for the long-
term gna;i_aée;pgqt} angl use of DUFg (the;D;OE PEIS), the issuance of a Record of Decision and
ﬁnal plan for the. deconversion of DUFe, .and:the -award of an -8-year contract to Uramum .
Disposition Services for the construction and operation of deconversion facilities at Pc')'rtsmouth.,'
Ohio and _‘I_’z}duc-ah_,“il(.er;ltucky._i;,., . \ Gt

C. .. BaSiSC’ R [EEHNNI

As set forth in Basis C, Petitioners assert that 'LES’s reference to recent
djscgssiqns with Cogema concerning construction.of a private deconversion facility is “without
sqps?tg.ncgf”w (Petition at 26.) In particular, Petitioners cite a-lack of information regarding the °
outcome of the discussions with Cogema, the nature of Cogema’s interest in the construction of:a -
deconvemion facility, and whether Cogema believes such a project would be profitable?® (Id:at .
2?,) ‘_Unglgrlyipg thlS bgs_is,_howé_irer, is .Petitioners’ assertion that *[h]olding discussioné’;fisﬂE

hardly the same as a substantive commitment to build and operate such a facility.” (Id.; emphasis :

I R

added). ST O T L S S SN S
ﬁﬁs basis likewise .failszt(; support the admissfbility of proposed Contention 2.1.
The _exiétenc_:e of a “substantive commitment”-to build and operate a decdnversion facility is not -
material to any finding that the. NRC ;J,i.s_).requirgd' to .make in -connection - with : the LES

Application. To the extent that this basis argues that a “substantive commitment™. to build and
’ ' I O P T L L S A

28 As stated in the Application, Cogema has experience with a deconversion facility that

currently processes DUFg in France. ER at 4.13-8.
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operate a deconversion facility is required, this basis impermissibly challenges the Heaﬁng
Order, in that the “plausible strategy” standard does not require LES to show that'it has obtained
such a commitment. Indeed, with respect to the CEC license application, neither the NRC Staff
. nor the Licensing Board required LES to make such a demonstration. Notably, in LBP-97-3, the
Licensing Board concluded that, “the Applicant ha[d] presented a plausible disposal strategy.”
LBP-97-3, 45 NRC at 108. ‘ The Board speciﬁcall.y noted that LES’s proposed strategy to
deconvert DUF¢ to U;Og at an offsite facility in the U.S. and then ship that material as waste to a
ﬁﬁal site for deeper-than-surface burial (an approach evaluated by the Staff in NUREG-1484) -
was “a reasonable and credible plan for tails disposal,” despite: the lack of any’ .éxta'nt
deconversion facilities in the U.S. Jd. Accordingly, Basis C should be rejected.

d  BasisD | |

In Basis D, the final basis proffered in support of Contention 2.1, Petitioners
challenge the transfer of DUF¢ from the NEF to DOE fof‘detom"etsion and ultimate disposition,
pursuant to Section 3113 of the USEC Privatization Act of 1996, as a “plausible strategy.”
(NIRS/Public Citizen Petition at 27-31.) .Petitioners argue that DOE acceptance of DUF waste
is “plausible” only if the NRC makes a formal fietermination that depleted uranium is low-level
radioactive waste. (Id. at 27-28.) The cru;: of Petitioners’ argument is that such a determination
would be inappropriate, in that the “radiological hazards™ of depleted uranium require that it be
“classified . . . in a category that would mark it for deep geological disposal” of the type
~ordinarily contemplated for Greater-than-Class C (“GTCC”) waste.' (Id. at 30-31) To support
this position, Petitioners set fortﬁ the following additional points, or sub-bases:

(1)  LES erroneously concludes that depleted uranium waste falls, by default, into the
low-level waste category. (/d. at 28) :
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.

LES omits-to note that .it 1is the NRC, not LES that determmes waste
classification. (Id.) : B

. The classiﬁcation' of low-level .waste can apply only to waste that would clearly

be appropriate for (a) shallow land disposal and (b) 100-year institutional control,
and depleted uranium meets neither criterion. (Id.)

The fact that depleted uranium has a specific activity Qcater than 100 nanocuries

per gram, and that its three uranium isotopes all are alpha emitters with long half-

Tlives, “all point to the classification of [depleted uranium] as GTCC waste.” Such
. wastes are clearly comparable to the wastes defined as transuranic (“TRU”)
wastes by DOE and EPA. (Id at 29-30. )

GTCC waste requlres spec1a1 dlsposal methods i. dlsposal in a “deep'

. geologic repository.” (Id. at 28,30). . . .

.LES opposes- admission “of -'Basis-:fD,«“on the ground that it constitutes an

impermissible attack on the Hearing Order and the NRC’s Part 61 regulations. - In addition, Basis -

D contains factually and legally incorrect :assertions and. fails to properly challenge “the

Application.

Accordingly, it should .be rejected as failing to provide a sufficient basis to

demonstrate the existence of a genuine dispute on a material issue of fact or law.

.. On the issue of the classification-of depleted uranium as radioactive waste, the

Hearing Order provides clear direction. It states: * :

[Ulnless LES demonstrates a use for the uranium in the depleted tailsasa’*- - - °
potential resource, the depleted tails may be considered waste. In -
addition, if such waste meets the definition of “waste” in 10 CFR 61.2, the -
depleted tails are to be considered low-level radioactive waste within the -

“meaning of 10 CFR Part 61 in which case an approach by LES to transfer -

to DOE for disposal by DOE ‘of LES’ depleted ‘tails pursuant to Section "
3113 of the USEC Privatization Act constitutes a “plau31ble strategy’f for

; -dispositioning the LES depleted talls E

69 Fed. Reg 5877 col.-3. (emphams added) Thus the only cogmzable issue is whether the

waste meets the defimtlon of “waste” m 10 C F R § 6 1 2 The regulatlon states:

Yor

:-'Waste means those low—level radloactlve wastes contmmng source, spec1al

nuclear, or byproduct material that are acceptable for disposal in a land
disposal faczlzty ‘For the purposes of this definition, low-lével waste has ‘
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the same meaning as in the  Low-Level Waste Policy Act, that is,
radioactive waste not classified as . high-level radioactive waste,
transuranic waste, spent nuclear fuel, or byproduct material as defined in
section 1 le.(2) of the Atomic Energy Act (uramum or thonum tailings and
waste) :
- 10 C.F.R. § 61.2 (emphasis added)
In ER Section 4.13.3.1.3, LES shows that the depleted uranium to be generated at
the NEF meets the 10 C.F.R. Part 61 deﬁmtlon of low-level radloactlye waste. See ER at 4.13-6
to 4.13-7. Petitioners’ assertion that LES “erroneously” concludes that depleted uranium waste
falls, by default, into the low-level waste category is itself erroneous on its face. By its terms,
the definition of “waste” in Section 61.2 dictates such a “default” approach. If radioactive waste
is not classified as high-level radioactive waste, transuranic waste, spent nuclear fuel, or 11e.(2)
byproduct material, then, for purposes of Part 61, it is classified as low-level radioactive waste. >0
At bottom, Petitioners argue in Basis D that the NRC should “ignore” the terms of
its own regulations in evaluating the waste classification of depleted uranium under Part 61.
Petitioners contend that, given the decay mode, specific activities, and half-lives of its isotopes,

depleted uranium “cannot logically be classified” as anything other than “transuranic” or GTCC

waste. (Petition at 30; emphasis added.) To this end, Petitioners state that “[t}he conclusion that

» Section 61.2 defines “land disposal facility” as land, building, structures, and equipment
which are intended to be used for the disposal of radioactive wastes, but excluding a
“geologic repository” as defined in 10 C.F.R. Parts 60 or 63.

30 LES does not dispute Petitioners’ observation that the NRC makes the ultimate
determination as to the proper waste classification. As Petitioners themselves
acknowledge, however, the NRC Staff previously stated its expectation that LES would

“demonstrate in its application, given the expected constituents of its depleted tails, that -

the tails meet the definition of low-level radioactive waste in 10 C.F.R. Part 61.” Letter
from Robert C. Pierson (NRC) to Rod Krich (LES), “Subject: Louisiana Energy Services
Policy Issues” (Mar. 24, 2003), at 2. Contrary to Petitioners’ suggestion, the analysis
presented by LES in ER ‘Section 4.13.3.1.3 is not intended to supplant any determination
of the NRC Staff; rather, it is intended to comply with the Staff’s request of March 24,
2003 and to support the Staff’s classification of depleted uranium as a radioactive waste
under Part 61.
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[depleted uranium] is GTCC fits squafeiy -within the NRC défuiiti;)n for that category, if we |
ignore the nomenclatural difference between uranium and transuranium radionuclides and focus
on the sub;stance.” (Ié’.) Petitiox;ers’-' referéxii:é to “the noménclatural difference betweeﬁ
uranium and transuranium r'adionuclidc.:s’.’ istan allusion to the waste classification” scheme
established in 10 C.F.R. § 61.5531 |

The waste.classiﬁcation s‘chemei'set forth in Section 61.55 is based on the
concentrations (in curies -per . cubic 'metér) - of “specific - "‘long—lived”. and “short-lived”
radionuclides in the waste.” These ra;lionuclides and their concentrations are listed in'10 C.F.R.
'. § 61.55(2)(3), Table 1 (long-lived radionuclides)and Table 2 -(short-lived radionuclides).’ T.he'
radionuclides listed in Tables 1 and 2 do not inclide any isotopes of uranium.

-Section 61.55 also establishes three classes of v»;aste — A, B, and C — depending on
the concentration of radioactivity in the waste for the radionuclides listed in Tables 1 and 2, with
Class A waste.ex‘hibiting the lowest concentrations. See 10 C.F.R. 61.55(a)(2). For waste with
radionuclide concentrations that exceed the limit sp'e;:iﬁed for Class C waste, i...e.,' GTCC ‘waste,;'.
.Section 61.55(a)(iv) ‘provides that'such waste'is “generally not acceptable for near-surface’
disposall,’,’.‘and must be disposed of in a “geologic repository” (as defined in 10 C.F.R. Part 60 or
63), unless the Commission approves of disposal in a facility licensed under Part 61. For
radioactive waste that does not contain any of the specific radionuclides listed in Table 1 or.

Table 2, Section 61.55(a)(6) provides that the waste “is Class A” waste. Because neither’

e spe e
N X

depleted uranium nor it\s--aséqciat;ec-l'uré‘r‘l;iurﬁ_isotal;es 1s listed in Table 1 or 'Table 2 of Section

61.55(a)(3), depleted uranium is Class A waste under the terms of Section 61.55(a)(6).

AT,

.
s

3 Part 61 does not expressly identify a “transuranium” or “transuranic” class of radioactive
.- ste. . 7 ‘ - - }
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Indeed, in the CEC proceeding, the Licensing Board reached this same conclusion
in ruling on a Section 2.758 petition filed by intervenor Citizens Against Nuclear Trash -
(“CANT™). Louis;iana Energy Servs. (Claiborne Enrichment Cexiter) Licensing Board
Memorandum and Order (Ruling on Intervenor’s Petition to Waive Certain Regulations)
(unpublished order dated March 2, 1995), vacated by CLI-98-5, 47 NRC 113 (1998). In its
petition, CANT fequested that the NRC waive the waste classification provisions of 10 C.F.R. §
61.5()(3) and (a)(6) for that proceeding, such that the depleted uranium to be generated by CEC
operations could be classified as GTCC and require dispbsal ina “gedlogic repository.” This is
‘the same end sought by NIRS and Public Citizen in this proceeding. |

The Licensing Board in the CEC proceeding denied CANT’s petition, holding
that CANT failed to meet the specific requiremehts of the waiver vpro.vision.” Id at21. The
Licensing Board concluded that depleted uranium from the LES facility would be classified as
_cmss A low-level waste under the terms of 10 C.F.R. § 61.55(a)(6).>> Jd. at 4. This
determination is consistent with an eaflicr determination made by the NRC Staff. Namely, in
SECY-91-019, the NRC Staff noted that “depleted uranium tails from the enrichmept process are

source material and, if waste, are included,within the definition of [loW-Ievel waste], and could

32 See id. at 4, 21.. In CLI-95-7, the Commission later denied CANT’s petition for

Commission review of the Licensing Board’s denial of CANT’s waiver petition. '
33 See id. at 4. Again, LES recognizes that the Licensing Board’s decision is not binding on
the Board constituted for this proceeding. Notwithstanding, the Licensing Board’s
reasoning is sound and compelling, and appropriate for discussion insofar as it elucidates
the nature of the Petitioners contention (a challenge to the Commission’s Part 61 waste
classification scheme). Moreover, it is consistent with conclusions reached in SECY-91-
019, in which the NRC Staff stated that “[u]nder 10 CFR 61.55(a), DUFj tails are Class
A wastes.” SECY-91-019, Enclosuré at 4.
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be disposed of in a [low-level waste] facility licensed under 10 CFR Part 61, if in proper waste
\J Jorm.”? SECY-91-019, Enclosure at 4 (emphasis added).
The Licensing Board also concluded that the performance objectives of Subpart C

of Part 61 apply to all wastes, regardless of quantrty or classrﬁcatron as Type ‘A, B C or GTCC

and to all types of land dlsposal whether near;surface dlsposal or some other mtermedlate or -
1. - "':; i X"“-‘“ N

deeper land burlal Unpubllshed March 2, 1995 Order at 12 Accordmgly, the Llcensmg Board

~.v.' ey

found that classrﬁcatron of the depleted uramum talls as Class A waste would in no way preclude

L N
Ty

disposal of the talls ina deeper-than—near-surface dlsposal site lrcensed under Part 61, would not

undercut the rationale for the Commission’s decommrssromng fundmg regulatrons and would
not present srgmﬁca.nt radro]ogrcali sat'ety concerns ‘See id. at 18 20-21. Fmally, the chensmg
Board noted that “the performance objectrye”s—of Subpart C [of Part 61] are the ﬁnal deterrmnant
on the type of land dlsposal for the wastes"lnyolved not the waste classxf catzon » Id at 18

L '
< -

\_/ (emphasrs added) | 4
' | Slgmﬁcantly, the CANT petltlon was supported by the afﬁdavrt of Dr ArJun
Makhrjam » the same mdlvrdual upon whose expert opmlon Petltloners rely in thrs proceedmg
for proposed Contentlon 2. l In LES’s vrew, Dr Makhrjam s afﬁdavrt in the CANT proceedmg

constrtutes a c]ear acknowledgment on hrs part that, under the current Part 61 waste classrﬁcatron

scheme depleted uranium is not consrdered‘t'o: ’ll)e GTCC In the CEC proceedmg, Dr Makhl_]am
,,,,,,,, el

supported a ;warver of the applrcable Jr‘egulatory language, m the mstant proceedmg, he

supports Petrtloners argument that the l:llgé:.should srmply drsregard the relevant ]anguage asa

matter of “logrc N | S

In sum; rn Ba51sD Petltlone‘rsv s'eel; to have the Commrsswn 1gnore the tenns of

10 C. F R § 61 55 in favor of an altematrve approach to waste classrﬁcatron that Petltloners deem
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to be more “logical.” Basis D, therefore, constitutes an impermissible collateral attack on current
NRC regulations and should be rejected as such. This proceeding is not the proper forum for
such a challenge.

D.  NIRS/Public Citizen Propesed Contention 2.2 ="
Impacts of Construction and Oneratmn of a Deconversmn Faclhty

o)

In this contention, Petitioners argue that the ER falls to discuss the xmpacts of -

construction and operation of deconversmn and dlsposal fac111t1es that wﬂl be required in
conjunction with the enrichment facility. (NIRS/Public Citizen Petition at 31.)
1. Basis 4 ..

| In Basis A, Petitioners state that the ER tlees 4nc‘>t address the cumulative
environmental impacts aseoctated with construction and ot)eretion of a deconversion facility,.
which would be “be an mtegral part of LES’s operations.” (Id.) | Petitioners note, in particulat',
that the disposition of contammated hydrofluoric acid (“HF”") would be “a significant issue,”
because “[r]adioactively contaminated materials should not be released into open commerce.”
(Icf.:'ztt 32) Petitioxters add that treating HF as a waste or transporting it for re-use in the
manufacture of UFs “would be expensive and would create risks.” (Id.)

LES opposes the admission of Basis A. The basxs lacks suff cient supponmg
mformatlon to estabhsh a genume dlspute on an issue of matenal fact or law. See 10 CFR. §
2.309(f)(1)((1v) and (v1). Petltloners provxde no legal or regulatory citations in connection with
thxs basxs and make only conclusory assertions with respect to “the dlsposmon of contammated
hydroﬂuonc amd » Petltloners offer no explanatxon as to why HF associated with a
deconversion process would con_stitute a “radioactively contaminated material” that “should net

be released into open commerce.” Similarly, they make no attempt to explain why disposal or
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reuse of HF “would be expensive and would create risks.” For these reasons alone, -Ba'si's A must
be rejected. - ERTS RS
. The insufficiency of Basis A is particularly .apparent in view of statements
contained in publicly available documents that are cited in the Commission’s Hearing Order and
the Application. The Hearing Order states that the NRC staff may consider the DOE PEIS in
preparing the staff’s EIS. = Appendix F to the DOE PEIS specifically discusses the potential
environmental impacts associated with the deconversion of DUFs to another chemical form ata -
“representative” stand-alone industrial - plant dedicated .to theé deconversion process. DOE
considered the potential environmental impacts resulting from facility construction, facility
operations, and postulated accidents for three deconversion options. These include deconversion
of DUFg to (1) triuranium octaox'ide (U3"Og).-‘(which LES ‘proposes in -its Application), ‘(2)
uramum dioxide (UO3), and (3) uranium -metal.- . For each’ deconversion option, the potential
environmental impacts are presented as a range within each area of impact, so as “to provide a
reasonable estimate of the magnitude of impacts, taking into account the uncertainty relati\}e to
the,speciﬁ_‘c technologies and sites that could ultimately be selected for [de]conversion.” The
areas of impact include human health,.air quahty, water, soil, socroeconomlcs, ecology, waste
management, resource requirements, and land use Petrtroners make no reference to thrs hxghly
pertinent DOE analysis of deconversron-relat‘ed radrologlcal and envuonmental lmpacts
n Indeed with respect to the issue of HF dlsposmon the DOE PEIS drscusses two
v ,

technologles for the management of HF followmg deconversron of UF6 to U303 - (1) upgradmg

N

the concentrated HF to anhydrous HF for sale, and (2) neutralrzmg the HF to Can for drsposal or

I

sale (dependmg on the marketabrhty of the Can) DOE PEIS Appendrx F at F-12 Wrth

‘ v—,.

_respect to the former, the DOE PEIS states that “anhydrous HF is'a valuable product one
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potential use for HF is the production of UFs from natural uranium ore for feedstock to the
gaseous diffusion pi'ocess.” (Id) While the DOE -PEIS acknowledges that “the handling,
storage, and transportation of large quantities of anhydrous HF pose a potential hazard to both
workers and the public,” i£ also states that “[b]ecause of the considerable market for anhydrous
HF, the technology of defluorination with anhydrous HF production would minimize waste and
increase product value.” (fd.) Citing the “LLNL Report™* discussed below, DOE also states that
“Iblased on historical experience, it is anticipated that the anhydrous HF would contain only
trace amounts of depleted uranium (less than 1 ppm, or 0.4 pCi/g),” and that “it was assumed
that the anhydrous HF could be sold commercially for unrestricted use.” (Id.) These statements
are contrary to Petitioners’ unsubstantiated assertions regarding the disposition of “radioactively
contaminatod” HF as not being commercially viable. >

Additionally, although the ER does not specifically discuss deconversion-related
impacts, ER Section 4.13.3.1.5 addresses the environmental impacts of DUFs disposal based
largely on infonoation contained in the DOE PEIS. ER Section 4.13.3.1.5 incorporates by

reference Section 4.2.2.8 of NUREG-1484 (the CEC FEIS), and briefly summarizes the results

Cost Analysis Report for the Long-Term Management of Depleted Uranium.
Hexafluoride, UCRL-AR-127650, Lawrence Livermore National Laboratory, E. Hatem,
J. Zoller, L. Szytel (May 1997) (“LLNL Report”)

34

3 Although Petltloners raise a number of concerns based on information contained in the

LLNL Report (see NIRS/Public Citizen Contention 4.1, Bases A through F), they do not
contest that report’s assumptions or conclusions regarding the resale of recycling of HF
~ from the process of deconverting DUFg to another chemical form. The LLNL'Report -
notes that: “Defluorination with AHF production is superior to HF neutralization in terms
of by-product value and waste avoidance. In the unlikely event that the recovered AHF
(because of the small [< 1ppm] uranium concentration) could not be sold for unrestricted
use, or the even more unlikely event that it could not be recycled-in the nuclear industry,
the concentrated HF would be neutralized with lime (CaO) to form CaF,. . . .
Neutralization would further reduce the alrcady small concentration of uranium in the by-
product.”
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of the NRC Staff’s “generic e\'ral‘uation”, of the impacts of disposal 'of depleted uramum oxides -
(which, _as _oiseussed above, included ,disposal, :in -a .hypothetical ,undergfound . mine).
Significantly, Section' 4.2.2.8 and aeeompap)%i_ng Appendix A of NUREG-1484 include *“a
conservative'assessment’,’ of the radiological impacts of deconversion of DUFg.to U3Os at a
generic ‘dec.ovnver'sion plant using a gen_eri_c deconversion process. Based on that analysis, which--
Petitiopeys_do not account for,. the NRC Staff concluded that ~“operation of the [generic] DUFs’
...deconlversion plant is expected to have negligible.radiological impacts-on the envtronmept.’?
Agaio, this conelosion runs counters to Petit;:opers’ assertions, which lack any factual or expert
. support. Petitioners fail to demonstrate, in this context, how they would be entitled to any relief -
in ﬂlis_proeee‘ding." oo |

2.'; B‘;ISISB T LSO | : - | I :. P

Basis B of proposed Contention 2.2 is twofold. Petitioners assert that the ER does

" not discuss (1) the environmental impacts of constructing and operating a geological repository
for(DUIj“rs waste, or (2) the envitoatneqtal effects of generation and storage of additional DﬂFs
beyond that already in existence, or to be generated, in the United States. (NIRS/Public Citizen
Petition at 32.) As support, Petitjohx‘x.e,r_s:efegito the approximately 700,000 metric tons of DUF
currently in DOE’s mventory, as well as,to. the “thousands of.-tons” to be generated by the
gaseous‘difftxsio;rl plant at Pac‘lpcah,;ll(.entgc}gy} and the USEC test eentrifuge.plant at Portsmout_h,. :
Ohio. Petitioners aver that “[a] f};ll.diseugsion;of thls issue should be part of the assessment of
the impacts of the proposed  action in‘ll?,ot_il the ER and the NRC?s Environmental Impact
Statement.” (Id.) |

.

Basns B: lacks the legal and regulatory support sufﬁc1ent to demonstrate that there

£oat, NI

are genume dlsputes wnh LES on 1ssues that are.matenal to the ﬁndmgs the NRC must make to

s el
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“support- the proposed iiCensing action. Petitioners provide no legal or regulatory basis for their
belief that the Applicant and the .NRC Staff must consider the two classes of environmental
impacts identified in Basis B. Indeed, with regard to the first .issue,‘ ie., the environmental
_ impacts of constructing and operating a geological repository for DUF6 waste, Petitioners merely
assume that such a repc_)sitory' will be necessary. Presumably, Petitioners are referring to a
"‘geologic repoéitdry” as defined in 10 C.F.R. Part 60 or 63. ‘As éet forth in its Application, LES
has neither an intention nor an obligation to construct such a repository. At bottom, this .basis is
a reformulation of Contention 2.1, Basis D, in which Petitioners assert that depleted uranium
from LES operations—sh'ould. be “classified . . . in a category that would mark it'for deep
geological disposal” of the type generally contemplated for GTCC and transuranic wast'e. As
discussed above, Contention 2.1, Basis lj, constitutes an impermiésible legal challenge to the
terms of the Hearing Order and 10 C.F.R. Part 61, and, ih’erefore,'raiSes an inadmissible issue.
See Response to NIRS/Public Citizen Contention 2.1, supra. | |

In regard to the second issue, i.e., the environmental effects of generation and .
storage of additional DUF; beyond that already generated, or to-be génerated, by DOE and
USEC, Petitioners again fail to provide any supporting legal or féctual justification for their
assertion.’® Indeed, Petitioners cite no applicable laws, reglilations, policies or -guidance in
support of their belief that such impacts must be considered By LES or the NRC Staff, and
" identify no “nexus” between LES’s proposed action in New Mexico and DOE’s and USEC’s

activities in Paducah, Kentucky and Portsmouth, Ohio. Cf Duke Energy C’orp. (McGuire

- In fact, Petitioners mistakenly presume that USEC will be generatmg DUFg at its lead
cascade or “test centrifuge” facility at Portsmouth, Ohio. This is not the case. As
licensed by the NRC, that facility will not generate enriched uranium product or depleted
uranium byproduct. The feed material processed in the lead cascade facility will be

continuously recombined.
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Nuclear Statioh, Units 1 & 2;-and CatawbaiNucI'e'aertation, Units 1'& 2), CLI-02-14, 55'NRC
278, 297 (2002) (quoting Webb v. Gorsuch, 699 F.2d 157 (4" Cir. 1983); other citations omitted)
(stating that “when developing an EIS, an"agency must consider the impact of other proposed
projects ‘only if the .projects-are sointerdependent that it would be unwise or ‘irrational to
complete one without the other’”). It is unclear how those ‘acfivities are “interrelated with the
~ action which the agency is actively conside'ring” in this proceeding. Id. at 295. In'ER Chapter
4.13, LES  addressed, as is appropfiate; the -environmental -impacts'of the .management ' and
disposition of depleted uranium tails generatéd by ifs proposed facility. **

E. = . New Mexico Attorney General Proposed Contentlon B (Envrronmental-u) -
Storage of Depleted Uramum Hexaﬂuonde .

,,r

In thls contentlon the AG asserts that storage of DUF5 tarls ons1te “would pose a

woyde

dlstmct envrronmental nsk to New Mex1co J (AG Petrtlon J4.b,at3 ) The contention, however,

is unaccompamed by any supportmg facts or expert opxmon that are sufﬁc1ent to estabhsh W1th

\n 1 ‘{4" ‘/.‘ Tt

. specrﬁmty, a genume dlspute on an issue of law or fact matenal to the NRC’s required ﬁndmgs

vy
PRRLTIONE

on the Apphcatlon The AG states that the LES facrhty is 1ntended to operate for 30 years and |
“would generate sxgmﬁcant quantmes of tarls i.e., a maximum of 234 000 metnc tons of
depleted UF5 over 30 years ” (Id ) It then adds that “[o]ther ennchment facﬂltles 1n»the Umted
States (e g, Oak Rldge Paducah and Portsmouth) have generated large amounts of depleted
uranium talls, stored in steel cylmders, whxch have remalned in outdoor storage on concrete pads
fordecades . (Id) ” . S , L‘"i , '_.‘ . ;.: ;- . _:)" P

| These statements <by themse]ves, dojnot ade’quatel‘yrdeﬁne -thecontour's"of any
speclﬁc factual or legal dlspute wnh the Apphcant The AG’s vague reference to a “dlstlnct

envrronmental nsk” does not suﬁ'lce to estabhsh the ex1stence of a lltrgable dlspute The

accompanymg statements are factual recitations that provxde no clanﬁcatlon as to the nature of

42.



the “environmental risk” alleged by the AG. For this reasorr alone, proposed Contention B must
not be admitted.

Additionally, the AG does not properly ehallenge the Application by identifying
the specific portions of the LES ER or SAR that it disputes, and the supporting reasons for each
dispute. 10 C.F.R. § 2.309(f)(1)(vi). LES has set forth a detailed DUF;§ storage plan in ER
Section 4.13.3.1. This plan includes siting of the storage pad to minimize the potential
environmental impact from external radiation exposure and to ensure that any such expg'sure is
well within regulatory limits. ER at 4.13-4. The plan also contains a detailed discussion of the
steps that LES will take to ensure that DUFg is stored safely in Uranilrm Byproduct Cylinders
(“UBCs”) durmg whatever period it remains onsxte 7 Id at 4.13-4 to 4. 13 6 The UBC storage

management program mcIudes 11 speCIfic procedures and practlces that LES will implement to

preclude or, if necessary, mitigate adverse events. Id.; see also Answer of Louisiana Energy-

Services, L.P. to the New Mexico Environment Department’s Request for Hearing and Petition

Jor Leave to Intervene (Apr. 19, 2004), at 6-9 (discussing LES’s commitments to ensure safe

storage of DUFs in UBCs and to utilize disposition paths outside the State of New Mexico as

soon as possible). Contention B raises no specific objections to LES’s DUFg storage plan or to

the specific measures discussed therein, and, therefore, fails to controvert the Application.38

37 " The Application also references the Depleted Uranium 'Héxdﬂuorxde Manageme'nt Study

(LES, 1991), which sets forth a detailed plan for the storage of DUFs in a safe and cost-
effective manner, in accordance with all applicable regulations. In addition, it cites
extensive cylmder management experience in Europe as a valuable source of information
-with respect to LES’s cylinder management program. ER at4.13-4.

38 Also, per the Commission’s Hearing Order, the NRC Staff may consider the DOE PEIS
in preparing the Staff’s EIS. That document specifically considers, in substantial detail,

the environmental impacts of long-term storage of DUF; (and depleted U;Os). See .

generally DOE PEIS, §§ 5.1, 5.2, and Appendix G. Petitioners neither cite for support
nor dispute the DOE’s ﬁndlngs on DUF; storage impacts as set forth in the pertinent
DOE PEIS sections.
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Nevertheless, consistent with oommitmer_rts:made by LES to the AG and her representatives
during prior meetings between those parties, LES ‘will work with the AG’s Office to address
these questions as part of the licensing process. |
F. New Mexico Attorney Proposed General Contention C (Miscellaneous-i)

Ambiguity of the Term “Plausible Strategy”

~ In this conten_ti‘on,‘ the AG rlotes that the “NRC, as regulator, has stated that it will.

require LES to demonstrate a ‘plausible strategy” for .disposal. of its waste.” (AG Petition § 4.c,
at 3.). The AG further states tlrat, while the term “plausible strategy” appears in a September 19,
1997 Commission order issued in the CEC proceeding, “[t]he term does not appear in any
regulation or statute, and New Mexico is extremely concerned ‘ébout the potential for future
‘ adyerse.consequences resulting from this arrrbigqity;’? (Id)) The foregoing statements constitute
' the.entire:ty of this proposed contention. LES opposes admission of this contention on the
gr_ounds that (1) it lacks the requisite speeiﬁe_r:ty and supportirrg basis to demonstrate a genuine ..
dispute, and (2) to the extent it questions the “plausible strategy” standard, it impermissibly -
challenges the Commission’s Hearing Order. . . . .

'  First, I_th.e contention lacks ’specificity because the AG makes only a vague.
refere_nce to “future adverse consequences” without identifying what specific harm or {‘adverse
consequences” 'might result from the application .of the “plausible strategy™ standard in this |
proceeding. Moreover, the AG provides no supporting reasons for its belief that “future adverse
consequences” may arise in connection wrth use of the plauS1b1e strateg "standé.r'd As

: t

~ discussed above the underlymg purpose of the plausrble strategy” standard 1s to allow
computatlon of reasonable cost estrmotes -for the various essentlal elements of the
decommrssromng plan, thereby ensunng that LES escrows sufﬁment funds to cover, among other

thmgs,.the cost to disposition DUF5 tarls See general dlscussron of ¢ plausrble strategy
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standard, supra. In Contention C, the AG has not alleged with particularity either (1) that LES is
not complying with a specified regulation, or (2) the existence and detail of a substantial safety
issue on which the.r'egulation.s are silent. See Pub. Serv. Co. of N.H. (Seabrook Station, Units 1
& 2), LBP-82-106, 16 NRC 1649, 1656 (1982).

Insofar as the AG argues that the “plausible strategy” standard cannot be applied
in this proceeding absent its incorporation in a statute or regulation, the AG impermissibly
challeﬁges the Commission’s Hearing Order that implicitly adopts that standard for the
proceeding. Moreover, the contention lacks any legal basis for such a challenge. As mentioned
above, “the standards articulated in the Notice of Hearing and Commission Order are the
appropriate standards,” and “[t]he hearing notice defines the scope of the issues in the
proceeding.” LBP-9i-41, 34 NRC at 345. Moreover, Section 161b. of the Atomic Energy Act
authorizes the Commission to establish by rule, regulation or order, such stand;uds and
instructions to govern the possession and use of special nuclear material, sdurce material, and
byproduct material as the Commission ma}" deem necessary or desirable to promote the common

defense and security or to protect health or to minimize danger to life or property. 42 U.S.C. §

2201(b). Thus, the Commission has ample authority to prescribe the use of a particular standard

via a hearing order, and, as discussed above, exercised this authority with respect to the use of
the “plausible strategy” standard in this proceedirig.

G. New Mexlco Attorney General Proposéd.Contention D (Envnronmental-m) -
LES’s Alternative Plausible Strategies

In proposed Contention D, the AG takes i issue with both of the “plau51ble” DUFs
waste disposition strategies 1dent1ﬁed by LES in its Application. The AG asserts that, while LES

may postulate “plausible” strategies, “executing a specific disposal plan may be extremely

difficult and costly,” as both of LES’s alternative strategies “present large practical difficulties.”
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(AG Petition | 4.d,at 4-5.) . 'Accordipg to the:AAG,. this increases the l'ikelihood that the burden
- will fall updn.New_ Mexico to ensure proper disposal of DUF¢ generated at the proposed i.’acility.
(d at. 5) - LES opposes admission of pr(;.)posed‘ Contention D because it 'inllper.miss.ibly'
challenges the Hearing Order, raises issues.outside the scope of-this ’iproceedin.g, and lacks:
' Sufﬁcieng basis to establish with specificity any. genuine dispute on issue of law (;r fact material
to NRC findings on the Application. . - .., .- - =
As the first basis for this contention, tfm AG states that “[n]Jo deconversion plant.
exists within the United States, and the necessary lice.nses to bury UsOg in an abandoned mine
may be hard to obtain-.’f (Id. at 4.) . This basis contains essentially the same arguments advanced
by:NIRS and Public Citizen in proposed Contention 2.1, i.e., that LES: needs to obtain a
“substantive c;ommitment” to build and operate a deconversion facility (because no facility cxis.ts
at_' present), and demonstrate that the,_Cotter;M'ix_les site mentioned in the Application meets -
tgcl;ni’call and environmental criteﬁa for disposal, as a prerequisite to issuance of a license. :For
thg teasons discussed above, the “plausible strategy” standard does not require this level.bf :
certitude. Namely, LES need nof_demonstrat_e ‘.the existence of either a deconve;sion facility or a -
specific licensed site for: depleted uranium disposal as a condition of receiving a license. This -
basis should be rejected, therefore; becé;use,it .i.;npennissibly challenges the “plausible ‘strategy”
standard — and hence the Hearing Order — and seeks to litigate issues outéide the scope of the
| -proceeding.'. | L e
As the second basis for its ,con‘ten_tAiqn,. the AG cites purported shortcomings in a
| “Section 3113” strategy — i.e., the transfer of DUFs to DOE for deconversion and disposition —
identified by LES in the App]iqation. .(AQ.V_Pet'ition,ﬁI 4.d, at:4.) The AG notes that, under

Section 3113 of the USEC Privatization Act, DOE must recover an amount equal to the [Energy]
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Secretary’s costs, including a pro-rata share of any capital costs. (Id.) In view of this fact, the
AG maintains that DOE may be unable to estimate its actual costs of disposal, as well as
accomplish disposal as required. (/d.) The AG then asserts that “DOE wouid undoubtedly give
higher priority to the 704,000 metric tons of existing tails from the Dé)E, and former DOE,
plants, which DOE is required to dispose of, in preference to waste from LES.” (/d.) Finally,
the AG cites a January 2064 letter from Governor Taft of Ohio to the NRC, in which the
Governor purportedly opposes the shipment of any depléted uranium from the NEF to Ohio, as
signifying the “actual obstacles to disposal” of DUF¢ by LES. (See id.)

This basis is insufficient to support admission of proposed Contention D. The
Commissi.on’s Hearing Ord.el" states that the transfer of DUFs waste to DOE for dispositioriing by
DOE pursuant to Section 3113 of the USEC Privatization Act is a “plausible stmtegy.”‘ 69 Fed.
Reg. 5877, col. 3. This basis, therefore, amounts to a direct ‘challenge to the Hearing Order.
Additionally, the AG’s assertions that bOE may lack the ability to estimate its actual disposal
costs or to accomplish disposal as required, and will assign higher priority to its own inventory,
. are conjectural and contrary to the terms of Section 3113. Section 3113 states that DOE “shéll
accept for disposal low-level radioactive waste, including depleted uranium if it were ultimately
-determined to be low-level radioactive waste, generated by . . any person licensed by the

Nuclear Regulatory Commission to operate a uranium enrichment facility.” 42°U.S.C. § 2297h-

11 (emphasis added). Thus, the AG’s statements lack adequate legal, factual, or expert support

- to demonstrate a genuine dispute. Nevertheless, consistent with commitments made by LES to
the AG and her representatives during prior meetings between those parties, LES will work with

the AG’s Office to address these questions as the licensing process goes forward.
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H. - - New Mexico Attorney General Proposed Contention G (Technical-ii) —
Cost Estrmates for Dlsposrtlon of Depleted Uramum Hexaﬂuonde

B .!'. '\";{' '3(’

'Ilns contentron asserts that “[t]he bases for LES s cost estlmates are suspect and

..‘V
g B

the actual cost of dlsposmg of taJls wﬂl exceed the $5 50 per KgU estrmated by LES » (AG

Petition § 4.g, at 6.) LES opposes admrsswn of proposed Contentron G In view of the four

bases proffered by the AG this proposed contentron seeks to lltlgate issues outsrde the scope of

RN

the proceedlng as deﬁned by the Hearmg Order, falls to show the exrstence of a genume dlsputeﬂ

o Voo [
S ,._ll“’ L

on an issue of matenal fact or law and fails to properly challenge the Apphcatlon

As its ﬁrst basrs the AG notes that “the data from two of the four sources [of cost

"y .,w" PR
"".vl“( Ve

estimates consrdered by LES] UDS and Urenco, are w1thheld as propnetary, LES grves only

e e

DOE’s estlmate of the costs under the UDS contract ” (Id ) The AG then suggests that thrs is

unacceptable because (1) DOE has ph%vrous.ly falled to perform as- dlrected (c1tmg DOE’

commerc1a1 spent fuel drsposal obhgatrons under the Nuclear Waste Pohcy Act of 1982), and (2)

DOE has consrstently falled to estrmate the costs of dlsposal and related actlvmes w1th any
accuracy (Id)
LES opposes the adm1ssron‘.of thls -issue because the basrs is msufﬁment to show

i
' S e -,l..‘. .. ",r, - 5 ey

that a genume dlspute of matenal fact ex1sts on an issue w1thm the scope of thls proceedmg The
AG falls to explam the relevance of DOE’s comphance with its contractual obhgatxons under the
Nuclear Waste Policy Act of 1982 to the cost mformatlon supplled by DOE in connectron wrth

*.r < . - , nin 4

the UDS contract 39 The AG’s allusmn to pnor DOE fallures to estlmate “costs of d1sposa1 and

:i“} AT .l([.a«.[ P

3 The UDS contract is for the de51gn, constructlon, and operatlon of deconversron facrhtles

on DOE property at Paducah, Kentucky and Portsmouth, Ohio, that will deconvert
. DOE’s inventory of DUFs to some stable chemical form (l e., uranium oxide or metal)
acceptable for transportation, beneficial use/reuse, and/or drsposal :
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related activities” is vague and unsubstantiated, and its relevance is therefore questionable. In
effect, the AG argues that LES’s use of the. UDS contract cost. 1nformatlon is inappropriate
because of DOE’s purported meptltude in regard to wholly unrelated (or at least not adequately
identified) matters. Such an argument fails to raise a concrete or litlvgable issue that falls within
the scope of this proceeding.

As the second ba51s for its contention, the AG rzuses four concems related to “the
potentlal for deconversion and bunal of the waste.” (AG Petltlon 1] 4 g, at 6.) These concerns '
include the following: (1) no deconversmn plant exxsts in the U.S.‘ (2) the cost estimates for its
constructlon are llkely maccurate, (3) the time and cost of usmg a closed uranium mine are
senously underestlmated and (4) the legality of burying lowdevel waste in such a mine is
uncertain. (/d.) Sub-bases (l) and (4) reiterate concems 1dent1ﬁed by the AG in Contention D,
wliich asserts that “[n]o deconvei'sion plant exists ivithin the United States, and the necessary
licenses to bury U30; in an abandoned mine may be hard to obtain.” These sub-bases should be
rejected for the reasons diseussed aboi/e in LES’s respcinse to Contention D, R ei, they '
impermissibly challenge the “plausible strategy” standard (and hence the Hearing Order) and
seek to litigate issues outside the'scope of the proceeding. See also LES Response to NiRS
Contention 2. 1 (Bases B and ), supra LES is nellher requlred to show the ex1stence of a
deconversxon facility (or to obtam a substantlve comnutment” to construct such a fac111ty), nor
the licensability of a spemﬁc dlsposal site. )

Sub-bases 2 and (3) are also msuff cient because they do not rtuse genuine

dlsputes on issues of material fact or properly challenge the Apphcatlon The AG does not set

forth any support for its beliefs that the cost estimates for deconversion-related activities are

. v
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“likely inaccurate,” and that the time and cost of using an exhaiisted uranium mine are “seriously
undqrestiﬁated.” ‘Moreover, in its Application; LES presents detailed informaﬁon regarding the
bases for its cost estimates for the deconve}sion of DUF¢ to DU;0g3, the disposal of the DU30g
product, and the transportation of both DUFs and DU30s. See generally SAR Section 10.3 and
ER Section 4.13.3.1.6. Sub-bases:(2):and (3) do.not identify which aspects of LES’s cost
estimates the AG specifically dispuites. = 1 - .

The third basis for proposed Contention G states that “the [Lawrence Livermore
National Laboratofy] LLNL estimates were based on a much higher production rate than planned
by LES and do not represent actual market prices.”. (AG Petition ] 4.g, at 6.) - In addition to
providing no specific reference to the discussion in the LLNL Report disputed by the AG, the
AG presents no factual or expert support for this asserted generality. The AG does not attempt to
explain the relevance of its references to a “higher production rate” and “actual market prices” to
the LES cost estimates, nor t(; demonstrate how these factors show that the cost estimates are
“suspect.” . For that reason, the AG’s third basis lacks sufficient supporting éxp'lanation to satisfy
10 C.F.R. § 2.309(f)(DGi), (v), and (v).. . ¢ "..:

- . ..In its final basis for Contention G, the .AG points out that data presented by LES "
in connection with the CEC license application show a total‘DUFs disposition cost of $6.74 per
- kgU, which is larger than the $5.50 per kgU assumed in the present Application. - (/d. at 6-7)
~ The AG sets forth no additional supporting information or explanatioﬁ.-«LES opposes‘admission -
of thisissue. =~~~ . e

. The.$5.50 per kgU figure presented in the:Application is -based on LES’s
consideration of four sets of relevant cost:information: (1).a 1997 study by the Laﬁence ’

Livermore National Laboratory (‘fLLNL’?);._(Z),the1Uranium Disposition ‘Services (“UDS”)
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contract with the Department of Energy (“DOE”); (3) information from Urenco, which has
operational experience with respect to the disposition of depleted uranium tails; and (4) depleted
uranium tails disposition cost estimates submitted to the NRC in connection with the Claiborne
Enrichment Center (“CEC”) license application in June 1993. The salient informationlfrom
these sources is discussed in detail in SAR Section 10.3 and ER Section 4:13.3.1.6. With respect
to the CEC-relatea cost estimates, the ER notes that the estimates were based on information
provided to LES by Cogema and Urenco “at that time,” i.e., in 1993. ER at 4.13-19. The first
three sources, however, include current or recent information that was not available to LES at the
time it submitted the CEC-related cost estimates to the NRC. Notably, the average of the LLNL,
UDS, and CEC cost estimates yields a value of $5.24 per kgU. See ER Tablé 4.13-7. LES
conservatively selected $5.50 'per kgU as its estimated unit cost for depleted tails disposition.

Additionally, the $5.50 per kgU figure is informed ;by LES’s analysis of the cost
of underground mine disposal. See ER at 4.13-19 to 4.13-20. It is important to note that the
total tails disposition cost derived from LES’s review 6f the LLNL Report represents disposal of
the depleted tails (following deconversion to U3Og) in a concrete vault. Significantly, LES,
through its own analysis of cost data provided by a U.S. mine engineering company (Westém
Mine Engineering), determined that the LLNL-derived cost estimate for disposal in a concrete
vault bounds the cost of disposing of the tails in a new or exhausted underground mine. /d. One
of LES’s two proposed plausible strategies is disposal in an underground mine.

Notwithstanding that certain information was withheld as proprietary, the
Application does provide detailed information about how LES derived its cost estimate. While
the AG’s observation is correct, i.e., the CEC-related cost estimate of $6.74 kgU is greater than

the LES’s current estimate of $5.50 per kgU, the reasons for this fact are made explicit in the
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Application. The AG, however, does not‘spec‘ifi-cally,dispute these reasons or otherwise provide
| snfﬁcient .supporting information ,to - challenge the: reasonableness of LES’s cost estimate.
.Accordin_gly, the AG’s fourth and final basis -is :insufficient. - Nonetheless, consistent with
commitments made by LES to:the AG and 'her'-representatives during prior rneet_ings between
these parties, LES -will work with the AG’s Office to address these questions as the licensing
process goes forward. .. - - oo e

I NIRS/Publ:c Citizen Proposed Contentlon 3. 1 - - u
’ Decommnssnonmg Costs . o : . '

In tlns contentlon, Petrtloners contest the sufﬁclency of LES s decommnssronmg

4cost esumates and fundmg plan based on mformatlon contamed in. SAR Chapter 10 and ER
. R T .
Section 4.13.3. Petitioners set forth two bases LES opposes admlssmn of either ba515 because

they laok_ sufficient supportmg _mformatlon ,to show that there is genume dispute wlth the
Applicant on issue of material fact.

1. BasisA

1

In Ba51s A, Petltloners note that “LES adopts as its model for the cleanup of the

NEF two short-term prOJects carned out m Europe (NIRS/Pubhc Cltxzen Petltron at. 32)

\

Petntloners cite SAR Table 101 1 note 8 and SAR Table 10. 1-2 note 4 as well as SAR

Sectrons 10 1.7.3 and 10 1.7.4. 'I'he referenced SAR tables provrde that
Based on extensxve actual centnfuge decomm1sswmng expenence a
..contingency of 10% is used in lieu of the 25% as suggested in NUREG- -
. 1727 (NRC, 2000). This is based upon over 10 years of Urenco
experience decommissioning. two -pilot uranium: ennchment centrifuge
- facilities at the Almelo enrichment facrllty in the Netherlands

RS N PO (O

hl .
A . .- =
A ST . AV I

40 Although it is not reflected in this SAR excerpt, both of the pilot” facilities alluded to
were also production facilities

52:



SAR Section 10.1.7.3 notes that this Urenco experience “will be incorporated extensively” into

the formal procedures for all major decommissioning activities. SAR at 10.1-12. Petitioners

contend that it is not appropriate, “in attempting to project the nature of the work required, to

refer to proxy projects that can be viewed in hindsight.” (NIRS/Public Citizen Petition at 33.)

Specifically, Petitioners argue that “the cleanup of short-term pilot operations is not an
appropriate proxy.” (I/d.) In support of this assertion, Petitioners state that:

(1)  The effort required to decommission a plant depends largely upon the length of
time it was in operation, and the decommissioning of facility after 30 years of
operation is a process “which can only be approximately predicted.” (/d.)

(2)  The difficulties encountered in decommissioning depend upon the nature and
extent of contamination occurring during operations, “factors that can be easily
underestimated at the inception of a project.” (Id.)

(3) The costs of decommissioning of both the DOE weapons complex and
commercial sector facilities normally have been greater than originally estimated.
(1d) '

- LES opposes the admission of this basis on the ground that it lacks sufficient
supporting information. . One of the principal purposes of the basis-for-contention requirement is
to ensure that there has been sufficient foundation for the’ contentions to warrant further
explanation. See Gen. Pub. Utils. Nuclear Corp. (Three Mile Island Nuclear Station, Unit 1),
LBP-86-10, 23 NRC 283, 285 (1986) (citing Philadelphia Elec. Co. (Peach Bottom Atomic
Power Station, Units 2 & 3), ALAB-216, 8§ AEC 12, 20-21 (1974). Moreover, Section
2.309(£)(1)(v) of tht‘:‘ Commission’s Rules of Practice requires that petitioners provide, inter alia:

. . . a concise statement of the alleged: facts or expért ‘opinions which
support the petitioner’s position on the issue and on which the petitioner
intends to rely at hearing, together with references to the specific sources

and documents on which the petitioner intends to rely to support its
position on the issue;
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