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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
Docket No. 70-3103
LOUISIANA ENERGY SERVICES, L.P.
ASLBP No. 04-826-01-ML

— N N N N

(National Enrichment Facility)

NRC STAFF’'S MOTION IN LIMINE TO EXCLUDE PORTIONS OF
THE PREFILED REBUTTAL TESTIMONY OF NIRS/PC WITNESS
DR. ARJUN MAKHIJANI

INTRODUCTION

The Staff submits that portions of the rebuttal testimony submitted by Dr. Arjun Makhijani
on behalf of NIRS/PC are irrelevant to the admitted contentions and requests that those portions
of the testimony, as identified below, be excluded from the record.

DISCUSSION

Admissibility of NIRS/PC Rebuttal Testimony

The issue of the admissibility of direct testimony submitted on behalf of NIRS/PC by
Dr. Arjun Makhijani was recently addressed by this Board in its Memorandum and Order (Ruling
on In Limine Motions and Providing Administrative Directives) issued on January 21, 2005 (“Ruling
on In Limine Motions”). In that decision, the Board addressed arguments raised by both the Staff
and LES that portions of the direct testimony proffered on behalf of NIRS/PC addressed matters
outside the admitted contentions and were therefore irrelevant to the proceeding. As the Staff

noted in its filing before the Board, the Commission regulations require that immaterial, unreliable
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or irrelevant evidence should be excluded whenever possible.’

In ruling that certain portions of the direct testimony proffered by NIRS/PC should be
excluded from the record in this proceeding, the Board explicitly reminded the parties that the
purpose of rebuttal testimony is only to respond to the prefiled direct testimony propounded by
other parties and not to put forth new testimony or to reintroduce testimony that the Board
previously struck as inadmissible.? Notwithstanding this directive, NIRS/PC has attempted to
resurrect many of the same arguments which were stricken by the Board from the direct testimony
and to raise issues which are outside the scope of the admitted contentions. Accordingly, the Staff
requests that the Board order that those portions of NIRS/PC’s rebuttal testimony which raise
matters which are not relevant to the admitted contentions be stricken from the record.

Rebuttal Testimony of Dr. Arjun Makhijani

Dr. Makhijani’s rebuttal testimony® raises issues outside the scope of contention EC-4, as
defined and limited by the basis admitted by the Board. In the Order excluding portions of Dr.
Makhijani’s pre-filed direct testimony, the Board held that “testimony relating to classification of
[depleted uranium] waste is outside the scope of this contention as admitted”, and further excluded
testimony that the Licensing Board stated was “another improper attempt to use expert testimony
to amend an existing contention or introduce what is essentially a new contention outlining an
additional alternative for consideration.” Ruling on In Limine Motions at 8. In his pre-filed rebuttal
testimony, Dr. Makhijani again attempts to use his testimony to amend contention EC-4, and seeks

to raise new issues outlining an additional alternative for consideration. Specifically, Dr. Makhijani

'See, “NRC Staff’'s Motion in Limine to Preclude Nuclear Information and Resource Service
and Public Citizen Testimony” January 17, 2005, (“Staff Motion in Limine”) at 1-2, citing 10 C.F.R.
2.337(a).

2 Order Ruling on Motions In Limine at 10.

*Rebuttal Testimony of Dr. Arjun Makhijani Regarding Nuclear Information and Resource

Service and Public Citizens’s Contention EC-4,” January 28, 2005.
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alleges that the Staff’'s Draft Environmental Impact Statement (DEIS) is deficient in failing to
analyze the impacts of a conversion process to UO,, alleging that this would be a more stable
waste form for disposal. As matters related to this issue fall outside the scope of the contention,
and defined and limited by the basis as admitted by the Board, the Staff seeks to exclude the first
paragraph of Answer 9 (concerning transportation impacts assuming that conversion to UO, results
in a larger number of shipments of anhydrous ammonia).

Dr. Makhijani also attempts to raise an entirely new issue in the proceeding - the alleged
failure of the Staff to consider the consequences of train fires in the DEIS analysis of transportation
impacts. This issue is clearly outside the scope of the admitted contentions, as defined and limited
by the basis, and should therefore be excluded from the record of this proceeding. This portion of
testimony consists of the second paragraph of Answer 9.

CONCLUSION

For the reasons stated above, the Staff requests that the specified portions of rebuttal
testimony submitted by NIRS/PC be excluded from the record of this proceeding. In addition, the
Staff respectfully requests that counsel for NIRS/PC be cautioned regarding the scope of matters
to be addressed in the evidentiary hearing.

Respectfully submitted,

IRA/

David A. Cummings
Counsel for NRC Staff

Dated at Rockville, Maryland
this 4™ day of February, 2005
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