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INTRODUCTION

Pursuant to the Board’s Order of February 2, 20051, the Nuclear Regulatory Commission

Staff (“Staff”) hereby responds to the motion filed by Louisiana Energy Services, L.P., (“LES”)2

requesting that the Board exclude portions of the prefiled rebuttal testimony of George Rice, Arjun

Makhijani and Michael Sheehan submitted on behalf of the Nuclear Information and Resource

Service and Public Citizen (“NIRS/PC”) from the record of this proceeding.  As discussed below,

the Staff also submits that portions of the rebuttal testimony submitted on behalf of NIRS/PC are

irrelevant to the admitted contentions and requests that those portions of the testimony, as

identified below, be excluded from the record.  With respect to LES’s request that NIRS/PC be

sanctioned for disregarding Board directives regarding the scope of the contentions, the Staff

defers to the judgement of the Board, but respectfully requests that  counsel for NIRS/PC be
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3See, “NRC Staff’s Motion in Limine to Preclude Nuclear Information and Resource Service
and Public Citizen Testimony” January 17, 2005, (“Staff Motion in Limine”) at 1-2, citing 10 C.F.R.
2.337(a).

4Ruling on In Limine Motions at 10. 

cautioned to limit all cross-examination and argument in the upcoming hearing to the contentions

as admitted.

DISCUSSION

I.  Admissibility of NIRS/PC Rebuttal Testimony

The issue of the admissibility of direct testimony submitted on behalf of NIRS/PC by these

same witnesses was recently addressed by this Board in its Memorandum and Order (Ruling on

In Limine Motions and Providing Administrative Directives) issued on January 21, 2005 (“Ruling on

In Limine Motions”).  In that decision, the Board addressed arguments raised by both the Staff and

LES that portions of the direct testimony proffered on behalf of  NIRS/PC addressed matters

outside the admitted contentions and were therefore irrelevant to the proceeding.  As the Staff

noted in its filing before the Board, the Commission regulations require that immaterial, unreliable

or irrelevant evidence should be excluded whenever possible.3 

In ruling that certain portions of the direct testimony proffered by NIRS/PC should be

excluded from the record in this proceeding, the Board explicitly reminded the parties that the

purpose of rebuttal testimony is only to respond to the prefiled direct testimony propounded by

other parties and not to put forth new testimony or to reintroduce new testimony that the Board

struck as inadmissible.4  Notwithstanding this directive, NIRS/PC has attempted to resurrect many

of the same arguments which were stricken for the direct testimony by this Board and to raise

issues which are outside the scope of the admitted contentions.  Accordingly, the Staff requests

that the Board order that those portions of NIRS/PC’s rebuttal testimony which raise matters which

are not relevant to the admitted contentions be stricken from the record.  Some of these portions,
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5“Rebuttal Testimony of George Rice on Behalf of Nuclear Information and Resource
Service and Public Citizen NIRS/PC Contention EC-1," January 28, 2005, (“Rice EC-1 Rebuttal”).

6Rice EC-1 Rebuttal at 10-11.

but not all, have been identified by LES in its Motion.  The Staff identifies the specific portions of

the testimony it seeks to strike below.

Rebuttal Testimony of George Rice

The Staff seeks to exclude the portion of the rebuttal testimony of George Rice 5 that relates

to issues with regard to leakage from lined basins that go beyond the scope of the admitted

contention.  The substance of the contention relating to this issue is contained in Basis A of EC-1

which states as follows:

The DEIS does not contain an estimate of the probability and frequency of leakage
through the liners of the treated effluent basin or the stormwater detention basin.
The basins are to be lined with geosynthetic materials (DEIS at -11, 4-12), such
liners are known to leak (EPA, Hydrologic Evaluation of Landfill Performance
(HELP) Model, User’s Guide for Version 3, EPA/600/R-94/168a, Sept.1994), and
such information is necessary to demonstrate the impact of such leakage.  The
DEIS should contain an estimate of the leakage rate and should show th fate of
water and contaminants that leak from the basins.

Thus, the contention as admitted concerns only the adequacy of the DEIS, alleging that the

it should contain an estimate of leakage and the fate of the leakage.  In Answer 14, however,

NIRS/PC delves into proposed inadequacies of LES’s monitoring of groundwater contaminants and

concludes by claiming that “LES should be required to estimate leakage rates from the lined

basins, and determine the fate of any leakage that would pond on the alluvial/Chinle contact.”6

Because NIRS/PC’s contention does not take issue with LES’s investigation or monitoring of

leakage from lined basins, this portion of the testimony, beginning with the second paragraph of

Answer 14 and continuing until the end of that answer, should be excluded.

Additional portions of Mr. Rice’s testimony relate to an issue which has been explicitly

rejected by this Board - the alleged failure to adequately investigate water bearing units beneath
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7“Memorandum and Order (Ruling on Late-Filed Contentions),” November 22, 2004, at
p. 10.

8Ruling on In Limine Motions at 3-4.

9See, Ruling on In Limine Motions at p. 5.

10See, Staff Motion in Limine at pp. 3-5.

the proposed site, i.e., a water bearing sandstone layer at a depth of approximately 600 feet and

the Santa Rosa aquifer.  The Board rejected this basis when raised by NIRS/PC as a late-filed

contention7, and accordingly rejected proffered direct testimony on this issue.8  For the same

reasons, the portions of Mr. Rice’s rebuttal testimony which attempt to reintroduce this issue should

be rejected.  These consist of Question and Answer 22, in which NIRS/PC claims that LES should

conduct additional investigation of the Santa Rosa aquifer, and Question and Answers 24 and 25,

in which NIRS/PC alleges that LES has not investigated these two water bearing units.

The Staff also seeks to exclude Question and Answers 23 and 32 of Mr. Rice’s rebuttal

testimony, which address the values for hydraulic conductivity and porosity used by the Staff in

calculating groundwater flow rate.  The relevant basis for this contention (Basis (A) of contention

EC-1) only alleges that:

(A) The DEIS correctly notes that leakage from the stormwater
detention basin and the septic leach fields will probably cause
formation of perched bodies of groundwater at the alluvium/Chinle
interface.  (DEIS, 4-13, 4-14).  The DEIS contains estimates of the
dimensions of such water bodies, flow rates, and discharge areas.
However, NRC provides no explanation of such calculations, and it
is not possible to determine whether they are reasonable (emphasis
added).

The Licensing Board agreed with the Staff that the portions of Mr. Rice’s direct testimony

which challenge the adequacy of the calculation should be struck from his testimony.9  The Staff

set forth its rationale for excluding this area of testimony in its Motion in Limine, and will not

reiterate it here.10  However, this same reasoning supports the Staff’s request to strike portions of
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11NIRS/PC raises this issue in its rebuttal testimony in the context of responding to a
statement in the LES direct testimony which references the value for hydraulic conductivity used
by the Staff.  In light of the Board’s ruling, this portion of testimony is also irrelevant to the admitted
contentions in this case.  

12See “Motion on Behalf of Nuclear Information Resource Services and Public Citizen to
Amend and Supplement Contentions,” October 20, 2004, at p. 4.

13See Memorandum and Order (Ruling on Late-Filed Contentions), November 22, 2004, at
pp. 9-10.

14“Rebuttal Testimony of Dr. Arjun Makhijani Regarding Nuclear Information and Resource
Service and Public Citizens’s Contention EC-4,” January 28, 2005.

Mr. Rice’s rebuttal testimony which assert that the underlying values chosen by the Staff in

calculating flow rates are inappropriate.11 

The NRC Staff also seeks to exclude the second paragraph of Answer 36 of Mr. Rice’s

rebuttal testimony.  In this paragraph, Mr. Rice charges that LES and NRC have not investigated

the potential effects of a fault found at the Waste Control Specialists (“WCS”) site.  NIRS/PC

attempted to raise this same issue as a late-filed basis (proffered Basis A) for contention EC-1.12

The Licensing Board declined to accept this late-filed basis, ruling that it lacked sufficient technical

support because NIRS/PC had not furnished adequate factual and/or expert opinion to substantiate

it.13  NIRS/PC should not be permitted to raise this very same issue through rebuttal testimony.

Rebuttal Testimony of Dr. Arjun Makhijani

The Staff seeks to exclude those portions of Dr. Makhijani’s rebuttal testimony14 which raise

issues outside the scope of contention EC-4 as admitted by the Licensing Board.  In the Order

excluding portions of Dr. Makhijani’s pre-filed direct testimony this Board held that “testimony

relating to classification of [depleted uranium] waste is outside the scope of this contention as

admitted”, and further excluded testimony that the Licensing Board stated was “another improper

attempt to use expert testimony to amend an existing contention or introduce what is essentially

a new contention outlining an additional alternative for consideration.”  Ruling on In Limine Motions
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15“Rebuttal Testimony of Michael F. Sheehan on Behalf of Nuclear Information and
Resource Service and Public Citizen NIRS/PC Contention EC-7" January 28, 2005, (“Sheehan
EC-7 Rebuttal”).

at 8.  In his pre-filed rebuttal testimony, Dr. Makhijani again attempts to use his testimony to amend

contention EC-4, and seeks to raise new issues outlining an additional alternative for consideration.

Specifically, Dr. Makhijani alleges that the Staff’s Draft Environmental Impact Statement (DEIS) is

deficient in failing to analyze the impacts of a conversion process to UO2, alleging that this would

be a more stable waste form for disposal.  As this issue falls outside the scope of the contention

as admitted, the Staff seeks to exclude all questions and answers relating to this issue.  These

consist of  Questions and Answers 3, 6 and 7 (dealing explicitly with conversion to UO2 for

disposal) and the first paragraph of Answer 9 (concerning transportation impacts assuming that

conversion to UO2 results in a larger number of shipments of anhydrous ammonia).  

Dr. Makhijani also attempts to raise an entirely new issue in the proceeding -  the alleged

failure of the Staff to consider the consequences of train fires in the DEIS analysis of transportation

impacts.  This issue is clearly outside the scope of the admitted contentions and  should therefore

be excluded from the record of this proceeding.  This portion of testimony consists of the second

paragraph of Answer 9. 

Rebuttal Testimony of Michael Sheehan

Dr. Sheehan, in his rebuttal testimony15, states that he has reached the following

conclusions with regard to the direct testimony submitted with regard to the issue of need for the

facility:

1. The Staff and LES analyses are defective in that they reach conclusions about the
adequacy of enrichment supply over time without dealing explicitly with cost and
price while making critical assumptions based on costs and prices.

2. The Staff and LES analyses refuse to consider the possibility that the construction
of the NEF plant would seriously jeopardize the ability of USEC to construct its
American Centrifuge plant with its up-to-date technology.  If the construction of the
NEF effectively prevents the construction of the USEC plant which would otherwise
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16See, Ruling on In Limine Motions at 9-10.

be constructed, the NEF plant would fail to meet its need justification as set forth in
the ER and be counterproductive in its own terms.

3. The replacement of USEC by Urenco as the dominant or single producer in the
United States would sharply worsen and not improve the security of the United
States supply.

4. The presentation of data on contracts signed by the NEF is not evidence of the
ability of the NEF plant to provide net “benefits to the public.”

Sheehan EC-7 Rebuttal at 6-7.  As in his direct testimony, Dr. Sheehan has provided wide-

ranging views on the proposed facility without making any attempt to address the specific

contention at issue. The contention admitted by the Board is limited to three very specific bases;

(1) LES has erroneously assumed a shortage of enrichment capacity, (2) LES’s statement of need

is based on global rather than domestic projections, and (3) LES has not shown how it would

effectively enter the market.  When considered in the context of the contention, it is apparent that

virtually none of his rebuttal testimony is relevant to the issues to be considered by the Board.

Instead, his rebuttal testimony is little more than an attempt to raise the very arguments that the

Board ruled inadmissible in his direct testimony.16  Only very limited portions of his testimony are

related to the issues raised in the contention or the direct testimony on those issues and should be

admitted into the record of this proceeding.  These include  his statements regarding qualifications,

found in Questions and Answers 1 through 10, and his general statements regarding the direct

testimony filed by the Staff and LES, which are in Questions and Answers 13 through 15, 39, and

45 to 50.  The only substantive portions with any relevance to the contention subject to this

proceeding are Question 16 and the first two sentences of Answer 16 and Question and Answer

41.  All of the remaining rebuttal testimony should be excluded.

II. Sanctions Against NIRS/PC

LES has also argued that the Board should preclude NIRS/PC from offering Dr. Sheehan



-8-

17LES Motion in Limine at 5-7. 

has a witness in the proceeding as a sanction for repeatedly and impermissibly attempting to raise

new issues in this proceeding.17  There is no question that it is inappropriate for NIRS/PC to attempt

to raise new environmental issues now, long after contentions have been admitted and on the eve

of the evidentiary hearing.  While the Staff takes no position on the question of whether

Dr. Sheehan should be permitted to testify as a witness, the Staff believes it would be appropriate

to caution counsel for NIRS/PC regarding the issues to be raised during the evidentiary hearing in

order to avoid any further expenditure of time and resources on matters which have been

repeatedly addressed and finally disposed of by this Board.

CONCLUSION

For the reasons stated above, the Staff requests that the specified portions of rebuttal

testimony submitted by NIRS/PC be excluded from the record of this proceeding.  In addition, the

Staff respectfully requests that counsel for NIRS/PC be cautioned regarding the scope of matters

to be addressed in the evidentiary hearing.

Respectfully submitted,

/RA/

Lisa B. Clark
Counsel for NRC Staff

Dated at Rockville, Maryland
this 3rd day of February, 2005
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