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UNITED STATESOF AMERICA
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Docket No. PAPO-OO
In the Matter of

U.S. DEPARTMENT OF ENERGY
ASLB No. 04-829-01-PAPO

NEV-01

MOTION TO STRIKE PORTIONS OF DOE'S BRIEF

The State of Nevada respectfully moves that the Commission strike portions of "The

Department of Energy's Brief On Appeal From the PAPO Board's August 31,2004 Order."

More specifically, Nevada moves to strike all of page 4 beginning with "In mandating..." on line

6, and lines 1through 9 and 13 through 21 of page 5.

These portions of the Department ofEn~rgy's (DOE's) brief do not have any relevance to

the single issue DOE raises on appeal. They relate only to the PAPO Board's finding that DOE

failed to make good faith or reasonable efforts to make its documentary material available even

on its own web site. If DOE has a problem with this PAPO Board finding, and the subsidiary

findings (of undisputed facts) that support it, it has an unqualified obligation to "put its money

where its mouth is" by expressly appealing the ruling and filing a supporting brief. 10 C.F.R. §

2.1015(b). There is no basis in the Commission's practice for a party to appeal on one issue,

with a supporting brief, and also hint at the desirability of some sua sponte Commission review

of other issues by offering a general but misleading and one-sided account ofthe decision below
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that is not supported by arguments in its brief and is beyond the scope of the briefs of opposing

parties. E.g., Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-Ol-ll,

53 NRC 370, 383 (2001) (arguments are waived unless articulated in a petition for review);

. Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-10, 37

NRC 192, 198 (1993) (statement of general disagreement with the decision below is no

substitute for an adequate brief).

Were the Commission to consider those portions of DOE's brief that we request be

stricken, Nevada respectfully requests an opportunity to respond. See e.g., 5 U.S.c. § 557;

Offshore Power Systems (Manufacturing Licensefor Floating Nuclear Plants), ALAB-689, 16

NRC 887,891 note 8 (1982).

Respectfully submitted,

Brian Sandoval, Attorney General
Marta A. Adams, Senior Deputy Attorney General
STATE OF NEVADA
100North Carson Street
Carson City, NY 89701
775-684-1237
775-684-1108 - Fax
maadams@ag.state.nv.us

Joseph R. Egan, Special Deputy Attorney General
Charles J. Fitzpatrick
Martin G. MaIsch

Robert J. Cynkar
EGAN, FITZPATRICK, MALSCH & CYNKAR, PLLC
7918 Jones Branch Drive; Suite 600
McLean, VA 22102
703-918-4942
703-918-4943 - Fax
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