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Enclosures: As stated

cc: service list

N



IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

PUBLIC CITIZEN, INC., and )
SAN LUIS OBISPO MOTHERS )
FOR PEACE, )

Petitioners, )
) No. 03-1181

V.

)
U.S. NUCLEAR REGULATORY )
COMMISSION and the UNITED )
STATES OF AMERICA, )

)
Respondents. )

JOINT MOTION TO CONTINUE HOLDING CASE IN ABEYANCE

This motion responds to the Court's September 17,2004, order. That

order held this case in abeyance and required the parties to file motions to

govern future proceedings. The parties now move the Court to continue

this case in abeyance pending further proceedings at the Nuclear

Regulatory Commission (NRC).

The Court held this case in abeyance based on the representation of

counsel for the NRC that the NRC would commence a rulemaking

proceeding dealing with the design-basis threat, the regulatory standard at

issue in this lawsuit. That rulemaking effort is now underway. The NRC
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staff is currently completing the technical and regulatory analyses

necessary to support a proposed rule and is scheduled to submit its

proposed rule to the Commission in June 2005. The Commission must

approve the NRC staff's proposed rule before it can be published in the

Federal Register for public comment.

Reactivating this case now to reach a decision on the merits-even if

that decision would require the NRC to undertake a rulemaking dealing

with the design-basis threat-is not likely to result in any significant

change to the NRC's current rulemaking schedule. The current schedule

has already been accelerated and existing rulemaking resources at the NRC

are limited.

Petitioners Public Citizen and San Luis Obispo Mothers for Peace join

in this motion with some reluctance.' Petitioners do not agree with the

pace at which the NRC is proceeding on this matter and believe the agency

staff should be able to present a proposed rule on the subject to the

Commission before June 2005 (which will be well over two years after the

l As is evident from its contents, this paragraph states the views of
the petitioners only, and not those of the Commission.



3

Commission issued the rule that is the subject of this challenge).

Nonetheless, petitioners do not believe that it is likely that restoring this

case to active consideration at this time would significantly advance the

date when the Commission would issue a rulemaking notice. Accordingly,

petitioners join in the Commission's request that the Court continue to

hold this case in abeyance and that it require the Commission to report on

the status of its rulemaking process no later than June 30, 2005. Unless the

Commission reports at that time that a notice of proposed rulemaking has

been published or that its publication is imminent, petitioners do not

expect that they would agree that the case should continue to be held in

abeyance after June 30, 2005.

For the reasons stated above, the Court should continue to hold this

case in abeyance. Unless the Court directs otherwise, the NRC will next

report on the status of its rulemaking efforts no later than June 30, 2005.
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SCOTT L. NELSONf
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, DC 20009
Tel. (202) 588-1000

Counselfor Petitioners

Respectfully submitted,

JAAMD K. HECK
Attorney
Office of the General Counsel
U.S. Nuclear Regulatory
Commission

Washington, DC 20555-0001
Tel. (301) 415-1623

KATH* E. KOVAC!
U.S. Department of Justice
Environment and Natural

Resources Division
Appellate Section
P.O. Box 23795
Washington, DC 20026
Tel. (202) 514-4010

January 14, 2005 Counselfor Respondents



CERTIFICATE OF SERVICE

I hereby certify that on January 14, 2005, copies of the foregoing Joint

Motion to Continue Holding Case in Abeyance were served by mail,

postage prepaid, upon the following:

Scott L. Nelson
Public Citizen Litigation Group
1600 20i Street, N.W.
Washington, D.C. 20009

Ja ed K. Heck
ounsel for Respondents


