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In a December 8, 2004 memorandum and order, the Commission remanded to this

Licensing Board separate requests by intervenors New Mexico Environment Department

(NMED) and the Attorney General of New Mexico (AGNM) to submit late-filed contentions

relating to the pending application of Louisiana Energy Services, L.P., (LES) for a 10 C.F.R.

Part 70 license to possess and use source, byproduct, and special nuclear material to enrich

natural uranium at the National Enrichment Facility (NEF) to be constructed near Eunice, New

Mexico.  See CLI-04-35, 60 NRC    ,     (slip op. at 15) (Dec. 8, 2004).  In response to the

Board’s call for responses on the NMED and AGNM late-filing requests, both LES and the NRC

staff oppose the admission of all of the NMED and AGNM contentions.  LES further contends

that, should the Board determine that the AGNM contention is not barred by the fact that it was

late-filed, the Board should defer ruling on the general admissibility of the contention until the

Commission issues a ruling on the pending waste classification issue.

For the reasons set forth below, finding that none of the AGNM or NMED

Commission-referred late-filed contentions are admissible, the Board rejects the AGNM and
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1 Public interest groups Nuclear Information and Resource Service and Public Citizen
(NIRS/PC) subsequently filed a joint petition to intervene on April 6, 2004.  See Petition to
Intervene by [NIRS/PC] (

admitted certain other late-filed
contentions in a November 22, 2004 order.  See Licensing Board Order (Ruling on Late-Filed
Contentions) (Nov. 22, 2004) (unpublished).

NMED requests that the contentions receive further substantive consideration in this

proceeding.

I.  BACKGROUND

On December 12, 2003, LES filed with the agency an application to obtain a license to

possess and use source, byproduct, and special nuclear material to enrich natural uranium at

the NEF.  The Commission subsequently provided notice of the receipt and availability of the

application, and of the opportunity for a hearing on the application.  On March 23 and April 5,

2004, respectively, NMED and the AGNM petitioned to intervene in the application proceeding

pursuant to 10 C.F.R. § 2.309(a).  See [NMED] Request for Hearing and Petition for Leave To

Intervene (Mar. 23, 2004) [hereinafter NMED Petition]; [AGNM] Request for Hearing and

Petition for Leave To Intervene (Apr. 5, 2004) [hereinafter AGNM Petition].1 

LES and the staff both submitted responses to the intervention petitions of NMED and

the AGNM.  LES opposed each of the contentions submitted by the AGNM, but indicated its

belief that NMED had offered at least one admissible contention.  See LBP-04-14, 60 NRC 40,

51 (2004).  The staff likewise suggested that NMED had submitted admissible contentions,

while the AGNM had not.  See id.  NMED and the AGNM each answered with replies in which

they responded to assertions by LES and the staff that their contentions were, for the most part,

insufficiently supported and thus inadmissible.  See Reply in Support of NMED’s Petition To

Intervene (May 10, 2004) [hereinafter NMED Reply]; [AGNM] Reply In Support of Petition For
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2 The Commission had previously found in separate issuances dated April 1 and April 6,
respectively, that, as governmental participants under 10 C.F.R. § 2.309(d)(2), neither NMED or
the AGNM was required to establish standing to intervene. See LBP-04-14, 60 NRC at 53.  

Leave To Intervene and Request For Hearing (May 24, 2004) [hereinafter AGNM Reply].  In

response, LES and the staff each filed permitted surreplies to, respectively, NMED’s reply and

to the replies of both NMED and the AGNM, asserting that each impermissibly sought to have

admitted new evidence and new legal and factual bases for their contentions.  See Surreply of

[LES] To Reply In Support of NMED’s Petition to Intervene (May 24, 2004) [hereinafter LES

Surreply]; NRC Staff Surreply To Reply of NMED (May 24, 2004) [hereinafter Staff Surreply];

NRC Staff Surreply To [AGNM] Reply In Support of Petition For Leave To Intervene and

Request For Hearing (June 3, 2004).

On June 15, 2004, the Licensing Board conducted a prehearing conference with the

petitioners, LES, and the staff in Hobbs, New Mexico, during which all these participants gave

oral presentations on the admissibility of the petitioners’ contentions.  See Tr. at 1-290.  The

Board subsequently issued a July 19, 2004 order admitting each petitioner as a party to the

proceeding pursuant to 10 C.F.R. § 2.309(a)-(b) as having established the requisite standing

and having submitted at least one admissible contention.2  See LBP-04-14, 60 NRC 40 (2004). 

This decision also declined to admit several NMED and AGNM contentions, but the Board

referred several of these rulings to the Commission on the basis that its determinations were

footed on its refusal to consider information NMED and the AGNM first submitted in their reply

pleadings.  See LBP-04-14, 60 NRC at 59, 63-65.

In an August 18, 2004 memorandum and order, the Commission affirmed the Board’s

decision regarding the inadmissibility of the information in the NMED and AGNM reply briefs

that did not legitimately amplify contentions presented in their original intervention petitions, but

instead presented entirely new bases for previously-submitted contentions or, in some cases,
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3 See Licensing Board Order (Granting Motion for Extension of Time) (Apr. 27, 2004)
at 2 (unpublished) (emphasizing that the NMED reply “should be narrowly focused on the legal
or logical arguments presented in the applicant/licensee or NRC Staff answer”) (emphasis
added).

4 See Licensing Board Order (Granting Motion for Extension of Time) (Apr. 27, 2004)
(unpublished).

altogether new contentions.  See CLI-04-25, 60 NRC 223 (2004).  Both NMED and the AGNM

moved for reconsideration of the Commission’s decision.  See NMED’s Motion for Leave To File

Motion for Reconsideration and Motion for Reconsideration (Aug. 27, 2004) [hereinafter NMED

Reconsideration Motion]; [AGNM] Petition For Reconsideration (Aug. 24, 2004).  By its motion,

NMED essentially claimed, nothwithstanding the Board’s admonitions that a reply brief was not

the place for raising new contentions or new bases,3 that because the Board had afforded

NMED more time to file a reply pleading with regard to its original contentions,4 it assumed the

Board would consider the additional information included in its reply by which it intended to

address deficiencies in the original intervention petition.  See NMED Reconsideration Motion

at 5.  In the alternative, NMED argued that it had met the criteria for admission of late-filed

contentions and should be permitted to participate regarding rejected contentions on that basis. 

Id.  The AGNM in her motion took a slightly different approach, arguing that the AGNM’s reply

brief merely explained and narrowed the focus of proffered contentions, but also claiming that

the Commission violated a provision of the Administrative Procedure Act, 5 U.S.C. § 557(c), in

affirming the Board’s rulings in LBP-04-14 without giving the AGNM further opportunity to

present her arguments.  See CLI-04-35, 60 NRC at __, __ (slip op. at 3, 7) (Dec. 8, 2004).

The staff responded to the reconsideration motions of both NMED and the AGNM.  As

to the NMED motion, the staff asserted, first, that NMED failed to meet the “compelling

circumstances” standard for reconsideration of a Commission decision and, second, that the

late-filing issue had not been brought before the Board or referred to the Commission and
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5 Despite authority indicating that the proper place initially to raise a late-filed contention
is with the Board, see CLI-04-3, 59 NRC 10, 19 (2004), when the Commission called for briefs
from the parties on the subject of waste classification of the uranium enrichment tails, the
AGNM elected to proffer this contention as part of her brief to the Commission, see [AGNM]
Brief In Response To Commission’s Order on NIRS/PC Contention D and [AGNM] Late-Filed
Contention (Sept. 3, 2004), in addition to filing her actual motion to that effect as a separate
document, see [AGNM] Motion For Leave To File a Late-Filed Contention (Sept. 3, 2004).

6 The staff did, however, reserve the right to respond substantively to the AGNM’s
contention should the Commission decide to rule upon the admissibility of the contention. See
NRC Staff Response to [AGNM] Motion for Leave to File a Late-Filed Contention (Sept. 16,
2004) at 3.

therefore could not be “reconsidered” by the Commission.  See NRC Staff Response To

[NMED] Motion For Reconsideration (Sept. 7, 2004) [hereinafter Staff Response To NMED

Reconsideration Motion].  In response to the AGNM motion, the staff likewise responded that

the AGNM had not met the high reconsideration standard.  See NRC Staff Response To

[AGNM] Petition For Reconsideration (Sept. 3, 2004).

On September 13, 2004, the AGNM filed with the Commission a motion for leave to file

a late-filed contention.5  See [AGNM] Motion For Leave To File a Late-Filed Contention

(Sept. 3, 2004) [hereinafter AGNM Late-Filing Motion].  With its contention, asserting that the

LES application contained insufficient information upon which to classify uranium enrichment

tailings from the NEF as low-level waste, the AGNM sought to obtain an agency ruling that

there was no basis for classification of the waste as low-level.  See [AGNM] Brief In Response

to Commission’s Order on NIRS/PC Contention D and [AGNM] Late-Filed Contention (Sept. 3,

2004) at 1 [hereinafter AGNM Late-Filed Contention].  In its response, the staff objected to the

motion on procedural grounds, maintaining that a late-filed contention could not properly be

filed with the Commission in the first instance.6  See NRC Staff Response to [AGNM] Motion

For Leave To File a Late-Filed Contention (Sept. 16, 2004) at 2-3 [hereinafter Staff Response

to AGNM Late-Filed Contention].  
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On October 20, 2004, NMED also filed a motion, this time with the Board, to admit

late-filed contentions, seeking the admission of contentions the Board had previously declined

to admit, but which NMED claimed warranted admission under the eight criteria for late-filing set

forth in 10 C.F.R. § 2.309(c).  See NMED’s Motion To File Late Filed Contentions (Oct. 20,

2004) [hereinafter NMED Late-Filing Motion].  This late-filed contention motion contained

arguments essentially identical to the late-filing arguments made to the Commission in NMED’s

motion for reconsideration.  Compare NMED Motion for Reconsideration at 5-8, with NMED

Late-Filing Motion at 1, 4-8.  In response, both LES and the staff maintained that none of the

contentions filed by NMED met the criteria for admitting late-filed contentions.  For its part, LES

averred that NMED merely reasserted the arguments pending before the Commission.  See

Response of [LES] to [NMED] Motion to File Late Filed Contentions (Nov. 5, 2004) [hereinafter

LES Response to NMED Late-Filing Motion].  The staff, on the other hand, submitted that none

of NMED’s late-filed contentions met the section 2.309(c) late-filing criteria or the

section 2.309(f) admissibility criteria.  See NRC Staff’s Response to “NMED’s Motion to File

Late-Filed Contentions” (Nov. 5, 2004) [hereinafter Staff Response to NMED Late-Filing

Motion].

In a November 22, 2004 order, the Board rejected NMED’s late-filed contentions as

impermissibly late-filed, declining to reach the merits of the contentions.  See Licensing Board

Memorandum and Order (Ruling on Late-Filed Contentions) (Nov. 22, 2004) at 6-7

(unpublished) [hereinafter Licensing Board Late-Filed Contentions Ruling].  The Board did,

however, note that NMED’s reconsideration motion was pending before the Commission and

observed that, should the Commission reverse its earlier finding that such contentions were

inadmissible, the Board might have reason to reconsider them at that time.  See id. at 7.
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7 As discussed below, infra at pp. 11-12, some confusion is apparent among the parties
as to which and how many NMED contentions were referred to the Board by the Commission’s
December 8 ruling.

8 In its e-mail message transmitting an electronic copy of its response to the
Commission-referred matters, the staff requested leave of the Board to file its response after
the noon, December 17 filing deadline.  See E-mail from Kristy Remsburg for Lisa Clark,
Counsel for NRC Staff, to LES Electronic Filing Distribution List (Dec. 17, 2004, 12:52 PM) (on
file with Board). While the Board grants the staff’s motion to file out of time in this instance, in
the future the Board would ask that, other than for minor administrative matters, e-mail be
reserved for transmitting electronic copies of motions and pleadings rather than as a substitute
for such filings.  

On December 8, 2004, the Commission issued a ruling on several issues pending

before it in this proceeding.  As is relevant here, the Commission denied both the NMED and

AGNM motions to reconsider its previous ruling in CLI-04-25.  See CLI-04-35, 60 NRC at __

(slip op. at 2-8).  The Commission also indicated that NMED’s late-filing arguments in its motion

warranted consideration, but that the Board was the proper body to hear those arguments.  See

id. at __ (slip op. at 8).  In that vein, the Commission also referred to the Board the AGNM’s

motion to file a late-filed contention as to the proper waste classification of the uranium

enrichment tails.  See id. at __ (slip op. at 9).

In response to the Commission’s remand, on December 9, 2004, the Board called for

party responses to the referred NMED and AGNM requests to admit certain late-filed

contentions.  See Licensing Board Order (Schedule for Responses In Connection with Matters

Remanded in CLI-04-35) (Dec. 9, 2004) (unpublished).  The staff in its response submits that

the Board has already rejected NMED’s late-filing arguments regarding the

Commission-referred contention,7 and that the AGNM’s contention does not meet the

section 2.309(c) late-filing criteria.8  See NRC Staff Response To Matters Referred By The

Commission in CLI-04-35 (Dec. 17, 2004) [hereinafter Staff Response to Commission Referral]. 

LES likewise asserts that the Board has already ruled on NMED’s late-filed contention in its
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9 Although offered the opportunity to address these filings by the Board, the staff
declined to further respond to the NMED supplement, while LES responded simply that the
Board had already ruled on the admissibility of NMED’s late-filed contentions in its
memorandum and order of November 22.  See [LES] Response To [NMED] Supplement to
Motion To File Late Contentions (Dec. 23, 2004) at 2 [hereinafter LES Response to NMED
Late-Filing Supplement]. Neither LES nor the staff responded directly to the AGNM
supplemental filing, though LES did briefly address the issues raised by the AGNM supplement
in its response to the Commission remand.  See LES Response to Commission Referral at 4.

November 22 order, and argues that although the AGNM does not meet the section 2.309(c)

late-filing criteria, even if the Board were to find that the contention is not barred by the fact it

was late-filed, the Board should defer ruling on the section 2.309(f) general admissibility criteria

pending a Commission decision on the subject waste classification issue.  See [LES] Response

In Connection With Matters Remanded in CLI-04-35 (Dec. 17, 2004) [hereinafter LES

Response to Commission Referral].  

Thereafter, on December 14 and 17, 2004, respectively, the AGNM and NMED filed

supplements to their late-filing motions.  See [AGNM] Supplemental Motion for Leave To File a

Late-Filed Contention (Dec. 14, 2004) [hereinafter AGNM Late-Filing Supplement]; NMED’s

Supplement To Motion To File Late Contentions (Dec. 17, 2004) [hereinafter NMED Late-Filing

Supplement].  By her filing, the AGNM reasserts the waste classification contention raised with

the Commission and further addresses two of the section 2.309(c) late-filing criteria.  See

AGNM Late-Filing Supplement at 2-3.  For its part, NMED asserts again that it should be

permitted to file three late-filed contentions previously brought before the Commission in

NMED’s motion for reconsideration, and before the Board by NMED’s motion to file late-filed

contentions.  In its supplement, it reiterates its claim that the Board’s finding that it lacked good

cause to file late because it attempted to use its reply filing rather than its initial intervention

petition to set forth in detail the bases for its contentions was an onerous elevation of form over

substance.  See NMED Late-Filing Supplement at 2.9 
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10 Section 2.309(c) actually includes eight factors. Section 2.309(c)(I), (v)-(viii) of the
agency’s current rules of practice encompass the five late-filing criteria previously found in
10 C.F.R. § 2.714(a)(1) of the agency’s recently superseded 10 C.F.R. Part 2 rules.
Section 2.309(c)(ii)-(iv) mirror the factors set forth in former section 2.714(d)(1), i.e., the nature
of the petitioner’s right to be made a party to the proceeding; the nature and extent of the
petitioner’s property, financial or other interest in the proceeding; and the possible effect of any
order that may be entered in the proceeding on the petitioner’s interest.  Because these factors
essentially deal with the question of whether a petitioner has standing to intervene and standing
is not at issue here, we will address only section 2.309(c) factors one and five through eight.

II.  ANALYSIS

A. Standards Governing Admissibility of Late-Filed Contentions

In its December 8 Memorandum and Order, the Commission directed this Board to

apply to the NMED and AGNM proffered contentions both the late-filing standards set forth in

10 C.F.R. § 2.309(c) and the contention admissibility standards of 10 C.F.R. § 2.309(f).  See

CLI-04-35, 60 NRC at __ (slip op. at 8).  As it is relevant here,10 section 2.309(c) provides that

the issue of whether late-filed contentions must be considered is based on a balancing of five

factors:  (1) good cause, if any, for failure to file on time; (2) availability of other means whereby

the petitioner’s interest will be protected; (3) extent to which the petitioner’s interests will be

represented by existing parties; (4) extent to which the petitioner’s participation will broaden the

issues or delay the proceeding; and (5) extent to which the petitioner’s participation may

reasonably be expected to assist in developing a sound record.

Should a petitioner show, upon a balancing of the section 2.309(c) factors, that it has

met the standard for late-filing, the late-filed contentions still must meet the section 2.309(f)

contention admissibility standards.  The Board discussed at length the general standards for

contention admissibility in a prior decision in this case, and thus will not elaborate on those

here.  See LBP-04-14, 60 NRC at 54-58.  
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11 Among the late-filing criteria enumerated in section 2.309(c), the first factor -- good
cause for failure to file on time -- “has been accorded a preeminent role such that the moving
party’s failure to satisfy this requirement mandates a compelling showing in connection with the
other [] factors.”  See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage
Installation), LBP-98-29, 48 NRC 286, 293 (1998) (citation omitted).  Thus, if a petitioner is
unable to establish good cause for late-filing, it will have a significant hurdle to overcome in
supporting the admissibility of the proffered contention. In making the good cause
determination, the focus is often on whether new information was made available to the
petitioner on which the contention is based. In this regard, the Commission has held that a
petitioner must show that (1) the information is new so that the petitioner could not have
presented it at an earlier time; and (2) the petitioner filed the contention promptly after learning
of the new information.  See Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-92-12, 36 NRC 62, 69-73 (1992).  

The AGNM seemingly did not have good cause when she untimely raised this issue
before the Commission, and she does not have good cause at this later date.  As both LES and
the staff point out in their respective responses to the referred AGNM contention, the AGNM
does not rely on any new or newly-available information in proffering her late-filed contention. In
fact, the contention is based upon an allegation that certain information is absent from the LES
application which was submitted long before the AGNM filed even her original intervention
petition.  That this is the situation is emphasized by the fact that NIRS/PC was able to and did in
fact timely raise a similar depleted uranium waste classification contention in its original
intervention petition.  See Petition To Intervene by [NIRS/PC] (Apr. 6, 2004) at 25-31;
LBP-04-14, 60 NRC at 67 (admitting that contention), rev’d, CLI-05-05, 61 NRC __ (2005).

Bearing in mind that late-filing factors two and three -- availability of other means to
protect petitioner’s interest and extent of representation of petitioner’s interests by existing
parties -- carry less weight than factors four and five -- broadening the issues and/or delaying
the proceeding and assistance in developing a sound record, see PFS, LBP-98-29, 48 NRC

(continued...)

B. AGNM Contention

AGNM TC-iii/EC-vi — WASTE CLASSIFICATION AND DISPOSAL OF ENRICHMENT TAILS

CONTENTION:  Although also mixed waste, the enrichment tails that LES proposes to
produce are low-level waste but there is inadequate material in the application upon which to
base a classification under Part 61.  Unless the Nuclear Regulatory Commission properly
classifies the tails, there will be no disposal options for them.

DISCUSSION:  AGNM Late-Filing Motion at 1-5; AGNM Late-Filed Contention at 2-7;
Staff Response to AGNM Late-Filed Contention at 2-3; Staff Response to Commission Referral
at 4-9; LES Response to Commission Referral at 3, 4-7; AGNM Late-Filing Supplement at 2-3.

RULING:  Although a compelling case can be made that this contention should not be

admitted because it fails to satisfy the Commission’s late-filing criteria,11 regardless of whether 
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11(...continued)
at 294 (citation omitted), as we discuss below, a balancing of these four criteria does not
provide the compelling showing necessary to overcome the lack of good cause. 

While factor two tends to support admitting this contention since, given this proceeding
would indeed be the opportunity for the AGNM to participate as a litigant challenging the
issuance of the NEF license, the status of factor three is less clear.  It has been suggested that
by its nature a governmental entity may have interests that do not necessarily coincide with
those of a private intervenor so as to ensure the governmental entity’s interests will be fully
represented.  See Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1
& 2), ALAB-339, 4 NRC 20, 24 (1976).  On the other hand, there is every reason to believe that,
had the Commission not found the waste classification issue inadmissible, NIRS/PC would have
forcefully and thoroughly argued the merits of its admitted contention on this identical subject,
thus ably representing the State’s ultimate interest in seeing this issue thoroughly aired in this
proceeding.  Given these two elements, we find that on balance factor three weighs in favor of
the AGNM.  Relative to factor four, since the Board had admitted a closely related contention to
this proceeding, admission of this contention would not have unduly broadened or delayed the
proceeding, and therefore this factor would also weigh in favor of admission.  As to factor five,
however, the Commission has indicated that specificity regarding the identification of witnesses
and summaries of proposed testimony is necessary if this factor is to carry any significant
weight. See Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2),
CLI-86-8, 23 NRC 241, 244 (1986).  As the AGNM has not indicated with any specificity how
she intended to assist in developing the record, we have no basis for determining that her
participation might assist in making the record, and therefore, following the Commission’s
criterion, this factor weighs against admission of this contention.  

Taking the sum of these items, it appears that the AGNM did not provide the necessary
compelling showing to enable these four factors to overcome the lack of good cause for
late-filing.

or not this is the case, it clearly is inadmissible in that the matter it seeks to raise -- the

classification of LES material as low-level waste -- was resolved by the Commission in its

January 18, 2005 ruling in this proceeding concluding that depleted uranium is properly

considered as low-level radioactive waste.  See CLI-05-05, 61 NRC    ,     - __ (slip op. at 4-17)

(Jan. 18, 2005). 

C. NMED Contentions

Initially, we note that some confusion apparently exists as to which or, for that matter,

how many NMED contentions the Commission referred to the Board with its December 8 ruling. 

LES and the staff appear to believe the Commission referred only a single contention relating to
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a plausible strategy for treatment and disposition of depleted uranium tails.  See LES Response

to Commission Referral at 2-3; Staff Response to Commission Referral at 3.  NMED, on the

other hand, seems to interpret the Commission’s referral as relating to “three contentions,” the

substance of which were before the Board in the context of NMED’s petition to intervene and

reply pleading and were ruled inadmissible by the Board in its July 19 ruling on contention

admissibility.  See NMED Late-Filing Supplement at 3-4. 

In its October 20, 2004 motion to file late-filed contentions lodged before the Board,

NMED described its three late-filed contentions as “(1) that [LES] strategy for disposition of the

depleted uranium is not plausible, (2) that storage of the depleted uranium over the life of the

facility is not protective of the health and safety of the public, and (3) that the depleted uranium

does not represent low level waste.”   NMED Late-Filing Motion at 1.  Although, as we

previously observed, the exact nature of the late-filed NMED contentions is far from clear, see

Licensing Board Late-Filed Contentions Ruling at 6, based on the NMED filings it appears that,

although its May 10 reply pleading that is the central focus of its late-filing request referenced

only what is now designated as contention NMED TC-1/EC-1, see NMED Reply at 1 (NMED

contention 5a should be admitted), in its October 20 late filing motion NMED also implicated

contention NMED EC-2 relative to the arguments made in that reply pleading, which it also

described as encompassing three issues, see NMED Late Filing Motion at 1-2.  Given that this

admissibility matter previously has been before the Commission, to ensure we leave nothing

that could result in a further remand footed in a failure to act fully in accord with the

Commission’s instructions, the Board evaluates below the admissibility of contentions NMED

TC-1/EC-1 and EC-2 relative to the matters raised in the May 10 NMED reply pleading.    

NMED TC-1/EC-1 — LONG-TERM STORAGE

CONTENTION:  In its Application, LES requests to be allowed to buildup or store
depleted uranium (DU) in the form of uranium hexafluoride (UF6) throughout the life of the



- 13 -

Facility.  Application, § 4.13, Environmental Report, vol. 2.  The life of the Facility is anticipated
to be thirty years.

Buildup of DU waste for thirty years is not acceptable to the State of New Mexico and is
contrary to the representations made by LES to the State.  Storage of such highly dangerous
waste over a thirty year period may pose a threat to the protection of health and property.  10
C.F.R. § 40.32(c).  Furthermore, LES’s proposed plan for storage of this waste is not sufficiently
detailed, and does not demonstrate that issuance of a license will not be inimical to the health
and safety of the public.  10 C.F.R. § 40.32(d).

Additionally, the DU waste could become a stockpile of legacy waste and, in the event of
a default by LES, could become an above ground waste storage complex, for which adequate
financial assurance is not provided. []

The DU waste should not be stored over the life of the Facility, but should be disposed
of in a timely and safe manner.

1. Late-Filing Standards

DISCUSSION: NMED Reconsideration Motion at 5-8; Staff Response To NMED
Reconsideration Motion; NMED Late-Filing Motion at 4-8; Staff Response to NMED Late-Filing
Motion at 4-10; LES Response to NMED Late-Filing Motion; Staff Response to Commission
Referral at 3; LES Response to Commission Referral at 2-3; NMED Late-Filing Supplement;
LES Response to NMED Late-Filing Supplement at 2.

RULING:  With regard to the matters of a plausible strategy for depleted uranium

disposition and protection of the public health and safety relative to the storage of depleted

uranium over the life of the LES facility as first proffered in the May 10 NMED reply, NMED has

not shown good cause for the failure timely to file this contention.  As the Board stated in its

November 22 memorandum and order regarding the admissibility of NMED late-filed

contentions, this contention is based on information to which NMED had access even before it

filed its original petition to intervene.  See Licensing Board Late-Filed Contentions Ruling at 7. 

Little has changed in this proceeding since the Board’s rejection of these late-filed matters in

November for, among other things, a lack of good cause for late-filing.  There we stated that

only Commission reversal of its earlier determination that the reasons proffered by NMED did

not justify its failure to submit the substantive support for its contention on time would give

cause for the Board to consider the matter further in this proceeding.  See id.  Certainly, the
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Commission’s remand, while asking us to look at this contention based on an apparent belief

that the matter was still pending before us, does not constitute a reversal of that Commission

determination regarding the efficacy of NMED’s reasons for failing timely to file.  See CLI-04-35,

60 NRC at __ (slip op. at 8).  

In its December 17 supplement to its late-filing motion, NMED contends that the Board

has added to the good cause standard a requirement that does not exist in the section 2.309(c)

late-filing rule, namely that the party show that there is new information that could not have

been obtained previously.  See NMED Late-Filing Supplement at 2.  NMED is correct that

section 2.309(c)(1) does not specify any particular criteria for evaluating “good cause.”  As is

the case with the judicial interpretation of legislative enactments and agency regulations,

Commission rules customarily are parsed by the Commission and Licensing Boards in the

course of adjudicatory proceedings.  It thus is not surprising with regard to the definition of

“good cause” that a long line of Commission and Licensing Board decisions have recognized

that the existence (or non-existence) of newly-arising information is a basic element to consider

in determining whether there is good cause for late-filing.  See, e.g., Private Fuel Storage,

L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-29, 48 NRC 286, 292-93 (1998);

Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-12,

36 NRC 62, 69-73 (1992); Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-82-63,

16 NRC 571, 577 (1982) (citing Indiana and Michigan Electric Co. (Donald C. Cook Nuclear

Plant, Units 1 and 2), CLI-72-75, 5 AEC 13, 14 (1972)).  Indeed, this line of cases interpreting

the criteria by which good cause will be evaluated has recognized that the availability of new

information is a singularly important basis for admissibility of a late-filed contention.  

It should be added that the efficacy of this screening factor seems readily apparent in

this proceeding in which the staff’s Draft Environmental Impact Statement (DEIS) has been
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treated by the Board as an admissible basis for late-filed contentions.  See Licensing Board

Late-Filed Contentions Ruling at 14.  For its part, however, NMED merely reasserted in its

October 20 late-filing motion arguments previously made long before the DEIS was released. 

The late-filed matters simply have no relationship to, and seemingly do not rely upon, any newly

arising information, even that contained in the recently released DEIS.  

Finally, NMED’s originally asserted arguments for its failure to timely file this contention,

including inadequate time or resources to prepare an intervention petition, lack of in-house

expertise on certain technical issues, or lack of familiarity with issues surrounding the proposed

LES facility, simply do not constitute good cause for the untimely filings.  As we have stated

before, NMED had ample time to request of the Board at an appropriately early stage in the

proceeding additional time to comply adequately with the Commission’s section 2.309(f)

contention admissibility requirements.

In sum, NMED does not raise -- by its August 27 reconsideration motion, its October 20

late-filing motion, its December 17 late-filing supplement, or any other pleading submitted in this

proceeding -- good cause for its failure to proffer these matters in a timely manner.  Moreover,

factors four and five do not provide support for admitting this contention, as admitting this

contention could be reasonably expected to delay this proceeding and NMED has not

demonstrated in accordance with the Commission’s Braidwood precedent, see Commonwealth

Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), CLI-86-8, 23 NRC 241, 244

(1986), that its participation could in any way assist in making the record on this matter in its

original intervention petition, its reply brief, or any other pleading submitted in this proceeding. 

Moreover, to whatever extent any of the two remaining late-filing factors weigh in favor of

admission, they are not, taken singly or as a whole, compelling.  Therefore, relative to any

additional late-filed material, this contention remains inadmissible.
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12 Despite the Board’s ruling above that this contention is not admissible because it was
late-filed, we continue our analysis in light of the Commission directive in its December 8 ruling
to consider both the section 2.309(c) late-filing criteria and the 2.309(f) contention admissibility
standards.  See CLI-04-35, 60 NRC at __ (slip op. at 8-9).

13 As noted above, the Commission’s December 8 memorandum and order reaffirms the
Board’s determination not to consider information that NMED originally raised in its reply
pleading.  As the Board noted in extending NMED’s time to file a reply brief, such a reply
“should be narrowly focused on the legal or logical arguments presented in the
applicant/licensee or NRC Staff answer.”  See Licensing Board Order (Granting Motion for
Extension of Time) (Apr. 27, 2004) at 2 (unpublished) (emphasis added).  As NMED itself points
out, see, e.g., NMED Late-Filing Motion at 3, in its reply NMED submitted information regarding,
among others, whether the LES proposal for treatment and disposition of depleted uranium is a
“plausible strategy,” the adequacy of LES’s emergency plan, and why depleted uranium does
not constitute low-level waste. See NMED Reply at 3-14.  None of this information is “narrowly
focused” on (or in fact bears any clear relationship to) assertions made by LES or the staff in
their responses to NMED’s intervention petition, nor are these subjects even arguably raised by
this contention -- related to storage of depleted uranium -- as originally submitted.  Therefore,
given the Commission’s December 8 decision, the material in the reply clearly need not be
considered by a Board in making its determination whether NMED proffered an admissible
contention.

2. Admissibility12

DISCUSSION: NMED Petition at 2; LES NMED Petition Response at 5-9; Staff NMED
Petition Response at 4-6; NMED Supplemental Request at 1; NMED Reply at 2-14; Staff
Surreply at 3-7; LES Surreply at 2-8; Tr. at 130-35, 140-43, 147-53; NMED Late-Filing Motion
at 1, 4-8; LES Response to NMED Late-Filing Motion; Staff Response to NMED Late-Filing
Motion.

RULING: Relative to the matters of a plausible strategy for depleted uranium disposition

and protection of the public health and safety relative to the storage of depleted uranium over

the life of the LES facility as first proffered in the May 10, 2004 NMED reply, the Board finds this

contention inadmissible, even if those issues had been timely filed.  Even permitting

amplification by the new material contained in the NMED reply regarding health and safety

protection,13 this contention and its supporting bases fail to establish with specificity any

genuine dispute with the LES safety analysis report or environmental report and lack adequate

factual or expert opinion support.  See LBP-04-14, 60 NRC at 55-56, 59.  Additionally, relative

to the plausible strategy aspects of the new material, it would be inadmissible in that it contests
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14 As discussed above in relation to contention NMED TC-1/EC-1, NMED has not shown
good cause for its failure timely to file this contention as it encompasses the matter of depleted
uranium not representing low-level waste as first proffered in the May 10, 2004 NMED reply
pleading.  Nor does factor five provide support for admitting this contention, as NMED has not
demonstrated in accordance with the Commission’s Braidwood precedent that its participation
could in any way assist in making the record on this matter in its original intervention petition, its
reply brief, or any other pleading submitted in this proceeding.  Moreover, to whatever extent
any of the three remaining late-filing factors weigh in favor of admission, they are not, taken
singly or as a whole, compelling.  Therefore, relative to any additional late-filed material, this
contention seemingly remains inadmissible.

the acceptability of a proposed disposal strategy expressly recognized by the Commission in its

January 30, 2004 notice for opportunity of hearing as a “plausible” strategy, see CLI-04-3, 59

NRC at 22, and so thus represents an impermissible challenge to Commission regulations or

rulemaking-associated generic determinations; fails to raise a material legal or factual dispute;

and falls outside the scope of the proceeding.  See LBP-04-14, 60 NRC at 54-56.

NMED EC-2 — WASTE CLASSIFICATION AND DISPOSAL

CONTENTION:  Section 4.13.3.1.3 of the Application states that LES may classify the
DU waste as resource material instead of waste.  The waste generated by LES’s uranium
enrichment process, UF6 or uranium oxide waste, should not be classified as resource material. 
LES has not identified any use or economically viable market for this material.  Therefore the
material cannot be properly categorized as resource material.  The material should be
categorized as a waste, and the Application should adequately provide for timely and safe
disposal of this waste.  

DISCUSSION:  NMED Petition at 2-3; LES NMED Petition Response at 9-11; Staff
NMED Petition Response at 6-7; NMED Supplemental Request at 1-2; Tr. At 21-34, 49-77,
84-87; NMED Late-Filing Motion at 1, 4-8; LES Response to NMED Late-Filing Motion; Staff
Response to NMED Late-Filing Motion.

RULING:  Although this contention likely would be barred by the fact that it is

impermissibly late-filed,14 it also is inadmissible in that the matter it seeks to raise -- the

classification of LES material as low-level waste -- was resolved by the Commission in its

January 18, 2005 ruling in this proceeding concluding that depleted uranium is properly

considered as low-level radioactive waste.  See CLI-05-05, 61 NRC at     (slip op. at 4-17). 
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III.  CONCLUSION

For the reasons set forth above, we find that NMED and the AGNM have failed to proffer

admissible late-filed contentions, either because they fail to establish that a balancing of the

factors in 10 C.F.R. § 2.309(c) support admitting their Commission-referred late-filed
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15 Copies of this memorandum and order were sent this date by Internet e-mail
transmission to counsel for (1) applicant LES; (2) intervenors NMED, the AGNM, and NIRS/PC;
and (3) the staff. 

contentions in this proceeding or because they fail to meet the general contention admissibility

standards set forth in 10 C.F.R. § 2.309(f).

                                                  

For the foregoing reasons, it is this twenty-sixth day of January 2005, ORDERED, that,

as they seek the admission of late-filed issues, the August 27, 2004 NMED reconsideration

motion and the September 3, 2004 AGNM motion for leave to file a late-filed contention are

denied.

THE ATOMIC SAFETY
   AND LICENSING BOARD15

    /RA/                                     
G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

    /RA/                                      
Paul B. Abramson
ADMINISTRATIVE JUDGE

    /RA/                                     
Charles N. Kelber
ADMINISTRATIVE JUDGE

Rockville, Maryland

January 26, 2005
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