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UNITED STATES OF AMERICA USNRC

NUCLEAR REGULATORY COMMISSION January 13, 2005 (7:47 am)

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD OFFICE OF SECRETARY
RULEMAKINGS AND

ADJUDICATIONS STAFF

In the Matter of: )
) Docket No. 70-3103-ML

Louisiana Energy Services, L.P. )
) ASLBP No. 04-826-01-ML

(National Enrichment Facility) )

MOTION IN LIMINE ON BEHALF OF LOUISIANA ENERGY SERVICES, L.P.
TO EXCLUDE PREFILED DIRECT TESTIMONY OF GEORGE RICE

FOR LACK OF REQUISITE EXPERT QUALIFICATIONS AND RELIABILITY

I. INTRODUCTION

Pursuant to 10 C.F.R. § 2.323, § 2.337(a), and the Atomic Safety and Licensing

Board's ("Board") Order (Schedule for Prefiled Testimony and Related Filings) of December 30,

2004, Louisiana Energy Services, L.P. ("LES") files this motion to exclude a portion of the direct

testimony of George Rice, as proffered on behalf of Nuclear Information and Resource Service and

Public Citizen ("NIRS/PC") on January 7, 2005. The portion of Mr. Rice's direct testimony that

LES seeks to strike through this motion is the entirety of his testimony regarding Contention

NIRS/PC EC-2 ("Impacts Upon Water Supplies"). For the reasons set forth below, LES

respectfully submits that, relative to this contention: (1) Mr. Rice lacks the requisite qualifications

to testify as an expert on the specific issues raised in the contention; and (2) Mr. Rice's testimony

does not constitute reliable evidence. Accordingly, the testimony at issue should be stricken.

II. BACKGROUND

Contention NIRS/PC EC-2, as admitted and later amended by the Licensing Board,

states as follows:
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Petitioners contend that the Environmental Report (ER) contained in the
application does not contain a complete or adequate assessment of the
potential environmental impacts of the proposed project upon water supplies
in the area of the project, contrary to 10 C.F.R. 51.45.

To introduce a new industrial facility with significant water needs in
an area with a projected water shortage runs counter to the federal
responsibility to act "as a trustee of the environment for succeeding
generations," according to the National Environmental Policy Act § 101(b)(1)
and 55 U.S.C. § 4331(b)(1). To present a full statement of the costs and
benefits of the proposed facility the ER should set forth the impacts of the
National Enrichment Facility on groundwater supplies.

The DEIS does compare the water use of the proposed facility to the
amount of water stored in the Ogallala Aquifer in the entire State of New
Mexico (DEIS at 4-15). However, NRC has not shown in the DEIS how this
pumpage would affect water levels and the long-term productivity of the
Hobbs well field or the Lea County Underground Water Basin.

On January 7, 2005, NIRS/PC filed the direct testimony of NIRS/PC witness George

Rice in connection with Contentions NIRS/PC EC-1 and EC-2 ("Impacts on Ground and Surface

Water." Mr. Rice addresses both contentions in a single piece of testimony, devoting only about

one-half page to the latter contention. As demonstrated below, (1) Mr. Rice lacks the requisite

expertise to testify on the matters at issue in Contention NIRS/PC EC-2, and (2) his testimony lacks

the requisite reliability and helpfulness.

III. ARGUMENT

A. Applicable Legal Standards

NRC regulations governing the admission of evidence provide that "[o]nly relevant,

material, and reliable evidence which is not unduly repetitious will be admitted." 10 C.F.R.

2.337(a) (emphasis added). To be admissible as evidence, testimony offered by expert witnesses

must satisfy certain basic criteria. First, the proposed witness must be qualified as an expert.

1 Given that Contentions NIRS/PC EC-1 and EC-2 are discrete contentions that raise
distinctly different issues, LES requests that the Board order NIRSIPC to bifurcate Mr.
Rice's prefiled testimony. This will avoid any confusion and ensure that the two contentions
are addressed separately.
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Second, testimony purportedly based on scientific, technical, or other specialized knowledge must

be useful to the finder offact in understanding the evidence or in making factual determinations

necessary to decide the ultimate issue. Third, the testimony must be reliable or trustworthy in an

evidentiary sense, such that, if the finder of fact accepts it as true, it provides the assistance required

by the finder of fact. See, e.g., FED. R. EVID. 702; Daubert v. Merrell Dow Pharmaceuticals, Inc.,

509 U.S. 579, 592 (1993); Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit

3), ALAB-732, 17 NRC 1076, 1091 (1983). A licensing board may strike any portion of proffered

testimony that fails to meet these evidentiary criteria, in response to a motion or on its own

initiative, and in the absence of the expert's personal appearance for cross-examination at the

hearing. See 10 C.F.R. §§ 2.319, 2.333; Waterford, ALAB-732, 17 NRC at 1088 n.13.

The standard by which a potential witness is judged to determine whether he or she

may qualify as an expert is not in dispute and has been used consistently by NRC adjudicatory

panels. As the Commission reiterated recently in the Catawba proceeding:2

A witness may qualify as an expert by "knowledge, skill, experience, training
or education" to testify "[i]f scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue." This standard, of course, is not rigid or self-
defining. Rather it gives rooms to our boards to decide whether the expert
witness will be of assistance.

Duke Energy Corporation (Catawba Nuclear Station, Units 1 and 2), CLI-04-21, 60 NRC 21, 27-28

(2004) (citations omitted).

2 Duke Energy Corporation (Catawba Nuclear Station, Units 1 and 2), CLI-04-21, 60 NRC
21, 27-28 (2004) (footnotes omitted).

3



B. George Rice Does Not Qualify As An Expert on Issues Raised In Contention NIRS/PC EC-2

NIRS/PC witness George Rice fails to qualify as an expert under the foregoing

standards. During his deposition, Mr. Rice acknowledged that his experience relates "almost

entirely" to groundwater contamination. George Rice September 16, 2004 Dep., Tr. at 9. Indeed,

his curriculum vitae highlights "more than 20 years experience in hazardous waste investigations."

It contains no mention, however, of any substantial work experience related to water resources or

water supply investigations in general, let alone investigations in New Mexico involving the

Ogallala Aquifer. Indeed, during his deposition, Mr. Rice could cite only one past experience

involving a "water supply" issue, an experience which is of questionable relevance to the potential

impacts of the NEF on water supplies in Lea County, New Mexico. The following excerpt from

Mr. Rice's deposition highlights his apparent lack of expertise relative to the specific water supply

issues raised in Contention NIRS/PC EC-2:

Q I'm trying to make a distinction between the two issues that you will, I
understand, be called to testify on, the issue of groundwater supply and how
the proposed facility will impact groundwater supply, which is one discrete
contention, and the second which is the issue of the potential that
groundwater would be contaminated by this facility.

A Yes.

Q And I take it from what you've described that the vast majority of your career has
focused on issues associated with the contamination of groundwater.

A Yes. Since -- from 1980 to present, my work has been primarily concerned with
groundwater contamination.

Q And have you had any experience in an expert capacity relative to groundwater
supply issues, set aside the contamination --

A Uh-huh.

Q -- issue that we've talked about?

A Only in the -- the most recent one and the only one I can think of at the moment was
looking at water supply issues here, with this project.

4



Q So your experience on the groundwater supply issue consists of the work that you've
done since February of 2004, the point in time when you were retained by the parties
in this proceeding to serve as an expert on that issue?

MR. LOVEJOY: Maybe you need to define a little better what you mean by "the supply
issue."

THE WITNESS: Yes. That would be good.

MR. CURTISS: It's the subject of your contention EC-2, which I trust the witness has
reviewed and is familiar with.

BY MR. CURTISS:

Q And my question is: With the issues that have been identified and raised in that
contention EC-2, prior to your retention in February of 2004, did you have any direct
responsibility in any of the capacities that we've reviewed for issues associated with
the supply of groundwater, distinguishing the contamination of groundwater, prior to
February 2004?

A There's none that I can think of.

Q Okay. Have you appeared as an expert witness before?

A Yes.

Q And in what proceedings and in what capacity?

A Let's see. I believe in 1994 and '98 herein regarding a BFI landfill near San Antonio.

Q And before whom was that proceeding?

A That was before the -- what was then called the TNRCC, Texas Natural Resources
Conservation Commission, I believe.

Q Okay.

A And then there was a proceeding regarding these -- yes. I guess I should revise the
earlier answer I gave you, because the work I did regarding Alcoa had to do
somewhat with water supply issue and Neighbors For Neighbors, the amount of
water that was going to be extracted from the Simsboro Aquifer and how it would
affect -- one issue there was how it might affect wells of homeowners in the area.

George Rice September 16, 2004 Dep., Tr. at 15-17 (emphasis added).

Thus, Mr. Rice's experience in assessing water supply impacts appears to be limited

principally, if not exclusively, to one project in Texas that bears little resemblance to the
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circumstances associated with Contention NIRS/PC EC-2. Indeed, when Mr. Rice was questioned

about specific issues bearing on the assessment of water supply impacts in the vicinity of the NEF

(i.e., within the Lea County portion of the Ogallala Aquifer), he displayed an obvious lack of

knowledge:

Q I want to shift back, and I'm going to finish up on this portion, this contention
here in a minute, and we can take a break if you like. Please say so if you'd
like to take a break.

I'd like to focus for a moment on a number of questions that go to the issue of
how and on what basis you as the expert on this contention would analyze the
impacts of a facility that is alleged to have an unacceptable impact on a
scarce water supply in the region.

A Uh-huh.

Q You've indicated at the outset that you'll be called as an expert witness on this
matter, so I'd like to -- understanding that it is your position that that analysis,
in your view, has not been properly done, I'd like to understand the
framework that you would perform of such an analysis, the framework
pursuant to which you would conduct such an analysis. And I only have a
half a dozen or so more questions.

Would you define the boundaries and limits of the Lea County Underground
Basin?

A The Lea County underground water basin, I believe, is the Ogallala Aquifer
within Lea County.

Q And what are the boundaries and limits of that water system for which there
is alleged to be an unacceptable impact?

A Well, I don't know the exact extent of the Ogallala in Lea County, but it
would be a little bit north of Eunice, not at the NEF site, the proposed
NEF site, and it may extend all the way to the north county boundary.

Q And can you tell me what the volume of water is in that area as you have
defined it?

A I don't know off the top of my head.

Q And can you tell me what the water-use trends have been in draws on the
Ogallala Aquifer, let's say for the past ten to twenty years?
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A Well, there is currently more -- believed to be more pumpage from the
aquifer than recharge, so that it is referred to as a mined aquifer.

Q And what are the trends of water usage over the past 20 years in the Ogallala
Aquifer?

A In terms of--

MR. LOVEJOY:

MR. CURTISS:

MR. LOVEJOY:

In Lea County or --

In --

the whole thing?

MR. CURTISS:

THE WITNESS:

In the area defined by the witness.

You know, are you speaking in terms of how much is
from mining, how much oil and gas, how much
agriculture --

BY MR. CURTISS:

Q Both source of the use as well as the trends in terms of the amount of water
drawn from the aquifer.

A Well, in the last ten to twenty years, has the amount or decreased, are you
asking me?

Q Uh-huh.

A I don't know.

Q Okay. Would you -- are you familiar with the administrative process for
dealing with water rights in New Mexico and specifically the Lea County
Underground Basin?

A No. Not--

Q Are you familiar with the role that the New Mexico state engineer plays with
respect to water usage from the Ogallala Aquifer?

A I believe that the state engineer has the ultimate authority as to saying
who can use the water.

Q And what is the standard against which the state engineer in that capacity
judges the use of water from the Ogallala Aquifer?

A I don't know.
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Q Are you aware of any authorities that the engineer has with respect to
ensuring the continued viability of the Ogallala Aquifer?

A No. I don't know.

Q Okay. And are you familiar with the criteria that are used in assessing water
use going forward from the Ogallala Aquifer?

A No.

George Rice September 16, 2004 Dep., Tr. at 28-31 (emphasis added).

In sum, Mr. Rice's general lack of experience in water supply issues, and his specific

lack of any knowledge about water resources issues in New Mexico (Lea County in particular)

plainly calls into serious question his qualifications as an expert relative to Contention NIRS/PC

EC-2. His testimony should be stricken on this basis alone.

C. The Testimony of George Rice is Neither Reliable Nor Helpful to the Board

Aside from the issue of Mr. Rice's qualifications, expert testimony proffered by a

party to an NRC proceeding also must be reliable and provide assistance to the Board (i.e., the

finder of fact). The proffered testimony of Mr. Rice, however, falls far short of meeting these

criteria. Indeed, Mr. Rice's testimony is striking in its sparseness - it occupies less than one-half of

a page. The entirety of Mr. Rice's testimony is as follows:

In the DEIS, NRC compares the water use of the proposed facility to the
amount of water stored in the Ogallala Aquifer in the entire State of New
Mexico. This comparison is not relevant or useful. The effects of the NEF's
water use would be confined to the portion of the Ogallala Aquifer near the
Hobbs well field, not the Ogallala in the entire state. LES and NRC have not
determined how pumpage for the proposed facility would affect water levels
and the long-term productivity of the Hobbs well field or the Lea County
Underground Water Basin. The long-term effects of water use by the NEF
could be estimated by simulating pumpage from the Hobbs well field both
with, and without, the additional pumpage required for the proposed NEF.

George Rice Prefiled Direct Testimony at 24-25. Simply put, Mr. Rice's testimony is conclusory,

conjectural, and woefully inadequate. Mr. Rice makes no attempt to explain why the comparison
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alluded to is "not useful or relevant," or why and how NEF water usage might affect water levels

and the long-term productivity of the Hobbs well field or Lea County Underground Water Basin.

Likewise, while he exhorts the Staff to conduct additional analysis (which it has), he, himself,

makes no attempt to simulate pumpage from the Hobbs well field and to quantify postulated effects

on water levels and well productivity in the Hobbs well field. The testimony of Mr. Rice relative to

Contention NIRS/PC EC-2 simply cannot be deemed reliable and useful. It is not based upon

sufficient facts or data, it is not the product of reliable principles and methods, and it does not

reflect application of such principles and methods to the facts of the case. See FED. R. EVID. 702;

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 592 (1993) Therefore, it should be

excluded in its entirety.

III. CONCLUSION

For the foregoing reasons, LES respectfully requests that the Licensing Board strike

the prefiled direct testimony of George Rice on Contention NIRS/PC EC-2 in its entirety.

Respectfully submitted,

James utSs, Esq.
Davi A jek, Esq.
Mart;;:)'eill, Esq.

WINSTON & STRAWN LLP
1400 L Street, N.W.
Washington, DC 20005-3502
(202) 371-5700

John W. Lawrence, Esq.
LOUISIANA ENERGY SERVICES, L.P.
100 Sun Avenue, NE
Suite 204
Albuquerque, NM 87109

Dated at Washington, District of Columbia
this 12th day of January 2005
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