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Preliminary statement

This motion is submitted on behalf of Nuclear Information and Resource Service and

Public Citizen ("NIRS/PC") in seeking clarification of the Protective Order entered by the

Atomic Safety and Licensing Board (the "Board") on December 21, 2004, on motion by the

Commission Staff.

Discussion

NIRS/PC request clarification by the Board of the effect of the Protective Order upon

attorneys, consultants, and employees of parties to this case and upon the forthcoming hearings.

The Protective Order provides that the "Licensing Board may alter or amend this Protective

Order as circumstances warrant at any time during the course of this proceeding." (paragraph

10). NIRS/PC seek clarification or amendment pursuant to that authority. Certain aspects of the

Protective Order entered on December 21, 2004, can usefully be clarified to enable persons

bound by that order to conform to its requirements in the hearings scheduled to begin on
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February 7, 2005. Counsel for NIRS/PC have conferred with counsel for the Commission Staff,

who drafted and presented the Protective Order for entry by the Board. Certain matters have

been resolved in those discussions; however, some matters appear to require action by the Board.

The issues are as follows:

1. Under the terms of the Protective Order (footnote 1) the obligation to maintain

confidentiality applies to all "protected information." Protected information is defined to include

any document currently contained in the Electronic Hearing Docket ("EHD") or subsequently

entered into the EHD, which has not been screened and approved by the NRC Staff as not

containing sensitive information. Counsel for the Commission Staff have advised that none of

the pleadings or orders currently in the EHD contains sensitive information that will require

redaction. NIRS/PC submit that Commission Staff should be required to make any such

screening determinations public, specifying the documents to which they apply, so that persons

bound by the Protective Order can know that there is no obligation to keep specified documents

confidential.

2. As stated, items subsequently entered into the EHD are "protected information" and

must be kept confidential until approved by Commission Staff as not containing sensitive

information. As a result, persons bound by the order may not disclose the contents of a brief or

motion-such as this motion-after it has been filed, until Commission Staff determines that the

document does not contain sensitive information. NIRS/PC submit that such terms impose an

unnecessary level of secrecy upon this licensing proceeding. NIRS/PC propose that counsel for

any party be authorized to certify that a document filed by such counsel does not contain

information deemed sensitive under the criteria circulated by Commission Staff on December 22,

2004 and captioned "NRC Staff Review Criteria to Identify Sensitive Information in Fuel Cycle
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Documents." Such certification shall establish that the document to which it relates does not

contain "protected information." Absent such certification, a document will be deemed

"protected information." From discussions with counsel for Commission Staff, NIRS/PC expect

that such a procedure is acceptable to Commission Staff. Such a procedure would seem to

require an amendment to the Protective Order.

3. The Protective Order may be construed to apply to oral statements made during

hearings, i.e., testimony and argument, since such statements are promptly transcribed and

incorporated into the record of this proceeding and thus are "entered into the EHD and/or hearing

file." (Protective Order, footnote 1). NIRS/PC submit that such interpretation would make it

impossible to conduct a public hearing and should be avoided. Therefore, NIRSIPC suggest that

the Board express its view as to whether all oral statements and transcripts thereof are "protected

information" until the Commission Staff rules otherwise or, on the other hand, oral statements on

the record and transcripts thereof are only restricted by the disclosure limitations (i.e., paragraphs

2, 5, 7) of the Protective Order if they disclose the contents of documents which are themselves

"protected information." NIRS/PC suggest that it would be appropriate to set forth such

guidance in an amendment to the Protective Order.

4. NIRSIPC submit that the forthcoming hearings should be open to the public to the

maximum extent possible. Since some testimony may refer to documents containing protected

information, NIRS/PC suggest that the Board supply guidance as to the applicable procedures.

For example, NIRS/PC submit that there should not be deemed to be an impermissible disclosure

if a witness refers to prefiled written testimony that contains protected information. Neither

would it be appropriate, NIRS/PC suggest, to conduct cross-examination in closed session,
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simply to guard against the chance that the witness may need to make oral reference to protected

information.

5. Certain employees and consultants of NIRS/PC prefer not to execute the

Confidentiality and Non-disclosure Agreement attached to the Protective Order. NIRS/PC

request that the Board make clear, if it is the case, that such non-signers are not bound by the

terms of the Protective Order. It would seem that persons who do execute the Confidentiality

and Non-disclosure Agreement would be bound under paragraphs 2 and 5 not to disclose

protected information to persons who have not signed that agreement.

6. There is a requirement in the Protective Order to report instances when protected

information becomes available to unauthorized persons (paragraph 8). Since some protected

information (e.g., the Draft Environmental Impact Statement) is in public circulation and has

been discussed in news media, it is difficult to place reasonable bounds upon the reporting

obligation. NIRS/PC submit that the Board should clarify the order by limiting the reporting

obligation to persons who have signed the Confidentiality and Non-disclosure Agreement, and to

require such persons to report only the loss or disclosure of protected information from files

within their control.

7. The Board has stated that persons who disagree with nondisclosure of testimony or an

exhibit may raise the issue on a motion filed with the proposed findings of fact and conclusions

of law. (Memorandum and Order, at 5, Dec. 21, 2004). NIRS/PC suggest that the Board make

clear that a question of nondisclosure under the criteria circulated by Commission Staff on

December 22, 2004 and captioned "NRC Staff Review Criteria to Identify Sensitive Information

in Fuel Cycle Documents" may be raised at other times as well. It may become evident, either

before or after an issue arises in connection with the filing of proposed findings of fact and
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conclusions of law, that certain materials need not be kept confidential. It should be permissible

to raise such an issue at such a time.

Conclusion

NIRS/PC submit that considerations of security should not be allowed to inhibit unduly

the public process. The Board should provide the clarifications requested herein so that the

forthcoming hearings may go forward while allowing the Commission Staff to safeguard such

information as comes within established criteria for confidentiality.

Respectfully submitted,

Lindsay A. Lovejoy, Jr.
618 Paseo de Peralta, Unit B
Santa Fe, NM 87501
(505) 983-1800
(505) 983-0036 (facsimile)
E-mail: lindsa-),lindsavloveioy.com

Counsel for Petitioners
Nuclear Information and Resource Service
1424 16" St., N.W. Suite 404
Washington, D.C. 20036
(202) 328-0002

and

Public Citizen
1600 20e St., N.W.
Washington, D.C. 20009
(202) 588-1000
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CERTIFICATE OF SERVICE

Pursuant to 10 CFR § 2.305 the undersigned attorney of record certifies that on

December 30, 2004, the foregoing Motion on Behalf of Nuclear Information and Resource

Service and Public Citizen for Clarification of Protective Order was served by electronic mail

and by first class mail upon the following:

G. Paul Bollwerk, III
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: gpb()nrc.gov

Dr. Paul B. Abramson
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: pba(2nrc.gov

Dr. Charles N. Kelber
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: cnk(d)nrc.gov

James Curtiss, Esq.
David A. Repka, Esq.
Winston & Strawn
1400 L St.
Washington, D.C. 20005-3502
e-mail: icurtiss(winston.com

drepka(Q~winston.com
moneill(awinston.com

John W. Lawrence, Esq.
Louisiana Energy Services, L.P.
2600 Virginia Ave., N.W.
Suite 610
Washington, D.C. 20037
e-mail: ilawrence(inefrm.com
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Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Attention: Associate General Counsel for Hearings, Enforcement, and Administration
e-mail: OGCMailCenterlnrc.gov

Ibca)nrc.gov
abcl (anrc.gov
ith(nrc.gov
dmrl nrc.gov
dac3 .nrc. Rov

Office of Commission Appellate Adjudication
Mail Stop 0-I 6C I
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Tannis L. Fox, Esq.
Deputy General Counsel
New Mexico Environment Department
1190 St. Francis Drive
Santa Fe, NM 87502-1031
e-mail: tannis fox(Anmenv.state.nm.us

Glenn R. Smith, Esq.
Christopher D. Coppin, Esq.
Stephen R. Farris, Esq.
David M. Pato, Esq.
Assistant Attorneys General
P.O. Drawer 1508
Santa Fe, NM 87504-1508
e-mail: ccoppin(aago.state.nm.us

dpato(a)ago.state.nm.us
gsmith~ago.state.nm.us
sfarrisa~ago.state.nm.us

Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Attention: Rulemakings and Adjudications Staff (original and two copies)
e-mail: hearingdocket(amnrc.gov

618 Paseo de Peralta, Unit B
Santa Fe, NM 87501
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