DATED: FEBRUARY 12, 1997 SI GNED BY: HUGH L. THOVPSON

Ms. Deb Thonms, Director

Depart ment of Regul ation and Licensure
Nebraska Heal t h and Human Services System
301 Centennial Mll South

P. O Box 95007

Li ncol n, NE 68509-5007

Dear Ms. Thonms:

On January 22, 1997, the Management Revi ew Board (MRB) net to consider the
proposed final Integrated Materials Performance Eval uati on Program (1 MPEP)
report on the Nebraska Agreenent State Program The MRB considered and
concurred with the review teani s recormendati on that the Nebraska program be
found adequate to protect public health and safety but needs inproverment, and
conpatible with NRC s program Due to the significance and nunber of
deficiencies found in the Nebraska programat the time of the review that

i ncl uded unsatisfactory in one performance indicator, the teamrecomended a
peri od of probation for a duration to be established after consultation with
Nebr aska radi ati on control program managenent.

In consideration of the corrective actions already taken and action pl ans
identified by the State at the MRB neeting, the review teamrevised their
recomendati on from probation to a followup | MPEP review, to be conducted
within one to one and one-half years fromthe date of the last | MPEP review
but not later than September 1997. The team al so recommended that the State
keep NRC apprised of the status of corrective actions and plans. Due to the
State's current staffing level (all vacancies staffed), the MRB revised the
review team s Unsatisfactory recomendation for Section 3.2 Technical Staffing
and Training, to Satisfactory with Recomrendations for |nprovenent. The MRB
consi dered and concurred with the review team s revised recommendation for a
followup review no | ate than Septenber 1997, based on the State's
performance, unless program concerns develop that require an earlier

eval uati on.

NRC recogni zed the efforts already taken and planned by the State to address
the 15 recomrendations nmade by the review teamto inprove the performance of

t he Nebraska radiation control program During the MRB neeting, the MRB

di scussed with the State representatives the need to ensure that sufficient
staffing is maintained to reduce the backlogs in licensing, inspection and
enforcenent actions, or any other situation which increases the risk to public
heal th and safety. Discussions also covered when the State expected to

conpl ete nost of the corrective actions identified in their action plans
presented at the nmeeting. The State representatives responded that they

pl anned to have all corrective actions conpleted by July 1997.
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Section 5 page 23 of the enclosed final report presents the | MPEP tean s
recommendati ons. W request that you provide: (1) a copy of your actual
Corrective Action Plan (Step | and I1), and (2) updates of the status of
corrective actions taken in response to the review team s reconmendati ons at
two nonth intervals, beginning with receipt of this letter.

| appreciate the courtesy and cooperati on extended to the | MPEP team duri ng
the review

Si ncerely, /RA/

Hugh L. Thonpson, Jr.
Acting Executive Director
for Operations

Encl osur e:
As stated
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1.0 | NTRODUCTI ON

This report presents the results of the review of the Nebraska radiation
control program The review was conducted during the period July 15-19, 1996,
by a review team conprised of technical staff menbers fromthe Nucl ear
Regul at ory Conmi ssion (NRC) and the Agreenent State of Col orado. Team nmenbers
are identified in Appendix A The review was conducted in accordance with the
“InterimInplementation of the Integrated Materials Performance Eval uation
Program Pendi ng Fi nal Comm ssi on Approval of the Statement of Principles and
Policy for the Agreement State Program and the Policy Statement on Adequacy
and Conpatibility of Agreement State Prograns," published in the Federa

Regi ster on Cctober 25, 1995, and the Septenmber 12, 1995, NRC Managenent
Directive 5.6, "Integrated Materials Performance Eval uation Program (| MPEP)."
Prelimnary results of the review, which covered the period June 25, 1994-July
12, 1996, were discussed with Nebraska nanagenment on July 19, 1996.

A draft of this report was issued to Nebraska for factual coment on October
16, 1996. The State of Nebraska responded in a letter dated November 1, 1996
(attached), that covered all but one issue. The State responded to the one
out st andi ng i ssue regarding the applicability of the State's Part 61

equi valent rule to lowlevel radioactive waste facilities that process or
store waste, as well as disposal sites, in a letter dated Decenmber 13, 1996
(attached). The State's response that the "Department intends to anend the
regul ation and anticipates this can be done by June 30, 1997," resolves the
issue. The State's comments were incorporated into the proposed final report.
The Managenment Revi ew Board (MRB) nmet on January 22, 1997, to consider the
proposed final report. The MRB concurred in the teanls overall recomrendation
and found the Nebraska radi ation control program was adequate to protect
public health and safety but needs inprovenent, and conpatible with NRC s
program

Due to the significance and number of deficiencies found in the Nebraska
program that included unsatisfactory in one performance indicator at the tine
of the review, the review teamrecomended a period of probation for a
duration to be established after consultation with the Nebraska radiation
control program managenent. |n consideration of the corrective actions

al ready taken, and action plans presented by the State at the MRB neeting, the
review teamrevised their recomendati on for probation to a foll ow up review
of the State's radiation control program to be conducted within one to one
and one-half years fromthe date of the last | MPEP review, but not later than
Sept ember 1997. The team al so recommended that the State keep NRC apprised of
the status of corrective actions and plans. The MRB concurred in the teans
revi sed recomendati on and, in consideration of the State's current staffing

| evel and corrective actions and plans, revised the Unsatisfactory for Section
3.2, Technical Staffing and Training, to Satisfactory with Recommendati ons.

The radi ation control program formerly nanaged by the Nebraska Departnment of
Heal th (NDOH), was reorganized January 2, 1997, by conbining five departnents
into three. The radiation control programis now | ocated in a new cabi net

| evel department of the Nebraska Health and Human Services System (NHHS). The
Director, NHHS, is appointed by, and reports directly to, the Governor

Wthin NHHS, the Nebraska radiation control programis adm nistered by the
Depart ment of Regul ation and Licensure, under the Public Health Assessnent
(PHA) division. The Departnment of Regul ation and Licensure and the Public
Heal th Assessnent (PHA) division organization charts are included as Appendi x
B. During the review period the Nebraska programregul ated 157 specific
Iicenses, which includes four large irradiators, manufacturers, broad
academ c, broad nedical, radiopharmacy, radiographers, and the programis in
t he process of conducting a licensing review of a | owlevel radioactive waste
di sposal site. The lowlevel radioactive waste (LLRW disposal regulatory
programis jointly adnm ni stered and managed by NHHS and the Nebraska

Depart ment of Environmental Quality (NDEQ through a Menorandum of
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Understanding. |In addition to its radioactive materials and | owleve

radi oactive waste di sposal programs, NHHS is responsible for the control of
machi ne produced radi ati on and radon, and energency response planning for two
nucl ear power plants. The review focused on the materials programas it is
carried out under the Section 274b. (of the Atomic Energy Act of 1954, as
amended) Agreenment between the NRC and the State of Nebraska.

In preparation for the review, a questionnaire addressing the common and non-
conmon indicators was sent to the State on May 17, 1996. Nebraska provided
its response to the questionnaire on June 17, 1996. A copy of that response
is included as Appendix Cto this report.

The revi ew team s general approach for conduct of this review consisted of:
(1) exam nation of Nebraska's response to the questionnaire, (2) review of
appl i cabl e Nebraska statutes and regul ations, (3) analysis of quantitative
information fromthe radiation control programlicensing and inspection

dat abase, (4) technical review of selected files, (5) field acconpani nents of
five Nebraska inspectors, and (6) interviews with staff and managenent to
answer questions or clarify issues. The team evaluated the information that
it gathered against the | MPEP perfornmance criteria for each comon and non-
conmon i ndi cator and nmade a prelinm nary assessnent of the radiation contro
program s performance. As noted above, that prelimnary assessment was

di scussed with program managenent before the team s departure.

2.0 STATUS OF PREVI QUS REVI EW

The previous routine review concluded on June 23, 1994, and there were no
recomendati ons made foll owing the previous review of the radiation contro
program Results of the current review for the | MPEP common performance

i ndicators are presented in Section 3. Section 4 discusses results of the
appl i cabl e non-common indicators, and Section 5 summarizes the review tean s
findi ngs and recomrendati ons.

3.0 COVMON PERFORMANCE | NDI CATORS

The | MPEP process uses five conmon performance indicators in review ng both
NRC regi onal and Agreenment State prograns. These indicators are: (1) Status
of Materials Inspection Program (2) Technical Staffing and Training; (3)
Technical Quality of Licensing Actions; (4) Technical Quality of I|nspections;
and (5) Response to Incidents and All egati ons.

3.1 Status of Materials Inspection Program

The revi ew team focused on four factors in reviewi ng this indicator
i nspection frequency, overdue inspections, initial inspection of new |licenses,
and timely dispatch of inspection findings to |icensees.

Revi ew of the State's inspection priorities showed that the State's inspection
frequencies for the various types or groups of licenses are with few
exceptions, at least as frequent as simlar license types or groups listed in
the frequency schedule in the NRC I nspecti on Manual Chapter (IMC) 2800. The
State, in their response to the questionnaire, identified three types of
licenses that were inspected at a frequency |less than | MC 2800, as a result of
not having yet incorporated the April 1995 revisions to | MC 2800 into their

I nspection Procedures Manual. Those categories for which NRC revisions to | MC
2800 were nore conservative than the Nebraska frequencies are: (1) Hi gh-Dose
Rate Renpte Afterloaders (HDRs) were inspected on a three year basis in
Nebraska vs. NRC s change to a one year frequency, (2) Mobile Nucl ear
Medi ci ne Services were inspected on a three year frequency vs. NRC s change to
a two year frequency, and (3) Instrunent Calibration Services Only - Oher and
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O her Services were grouped together in Nebraska and inspected on a three or
five year frequency vs. NRC s one-seven year frequency based on the type of
service provided. Subsequently, the teamfound that the State does not have a
service license requiring inspections at one or two year intervals, but they
do have a service license for which I MC 2800 indicates a three year inspection
frequency and the State was conducting inspections at a three year interval

Al t hough the revised inspection frequencies had not been incorporated into the
I nspection Procedures Manual, the State indicated that they had conpl eted

i ncorporation of the new priorities into their inspection tracking system and,

as a result, the State indicated that they planned to review all |icenses and
assign the proper priority and inspection frequency and inspect accordingly,
but inspection schedul es had not been conpleted. |In discussions with the new

program manager, the team found that the State intends to revise their

I nspection Manual to reflect the April 1995 revisions to | MC 2800 by January
1997. \When these inspection priority findings were raised with the Nebraska
staff, the staff indicated that the | oss of three key personnel had prevented
t hem from updati ng procedures.

In their response to the questionnaire, Nebraska indicated that as of July 12,
1996, only nine licensees identified as core inspections in |IMC 2800 were
overdue by nore than 25 percent of the NRC frequency. The State al so

i ndi cated they planned to conplete these overdue inspections by January 1997.
It should be noted, that the staffing shortages created a considerabl e backl og
of inspections and, in response, the State hired a contractor to conduct

i nspecti ons, comrenci ng on January 15, 1996, and ending no later than June 30,
1996. The contractor perforned 27 inspections, of which 14 were overdue,
during this period which hel ped to reduce the backl og of overdue inspections.
Al t hough the State should be comended for this effort, the team noted that
conmuni cati on of the results of the inspections, (i.e. inspection report
results, reconmendations, nonconpliance, etc.) have been provided to only 5 of
the 27 licensees inspected. In discussions, the program manager stated that
they retained a forner staff nmenber as a consultant to review the results of
the contractor inspections, but they were unsuccessful in their efforts to
have the reviews conpleted in a tinely fashion

The teamreviewed the State's experience with overdue inspections during the
entire review period and found, based on 20 license files reviewed, 8 out of
12 core inspections were conducted as overdue inspections exceeding the 25
percent wi ndow allowed in | MC 2800. Four of the 8 overdue core inspections
with a one-year inspection frequency were between 10-24 nonths overdue
(averagi ng 15 nont hs overdue), and four of the 8 overdue core inspections with
a three-year inspection frequency were between 15-21 nonths overdue (averaging
17.3 nonths overdue). Non-core inspections were conducted as resources

al | owed.

Wth respect to initial inspections of new |icensees, the teamreviewed the

i nspections due by date in the numeric tracking systemand the license files.
Revi ew of the tracking systemidentified 11 licenses, that required initia

i nspections. O the 11 inspections due, identified fromthe tracki ng system
2 had been identified as overdue in the State's questionnaire. Two of the 11
initial inspections due had been conpl eted during the | MPEP review
acconpani nent process on July 16, 1996, which | eaves 9 inspections due.
Subsequent to the review, the State infornmed the teamthat 2 of the

i nspections due licenses are issued to nucl ear power plants authorizing the
use of radioactive material at tenporary job sites in the event of an
emergency situation, one is an out-of-state |icensee from W sconsin

aut hori zi ng non- AEA material, and one other is an out-of-state service
licensee for which no activity has occurred and is currently in a deferred
status, which reduces the nunmber of inspections due to 5.
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O the 20 files reviewed by the team 4 were initial inspections, and 2 of the
4 initial inspections were not inspected within the stated frequencies
identified in | MC 2800. The 2 overdue initial inspections were perforned 16
and 13 nonths after issuance of the license. Subsequent to the review, the
State informed the teamthat in response to suggestions made by the team the
State has inplenented a condition for new |licenses that requires the |icensee
to notify the State of receipt of materials and the begi nning of |icensed
activities in addition to the tel ephone contacts now used by the program

The tineliness of the issuance of inspection findings was al so eval uat ed
during the inspection file review Fromthe 20 files exanined both in detai
for quality of the inspection programand for issuance of inspection findings,
14 (inspections performed in 1994 and 1995) had inspection correspondence sent
to the licensee within 30 days after conpletion of the inspection. |In the six
remaining files (inspections performed in 1996 by the contractor), the

i nspection findings were in draft enforcenent letters which had not been
issued to the licensee. The six draft enforcement |letters had been in the
license file from45 to 142 days. As previously indicated, the inspections
findings of only 5 of the 27 inspections performed in 1996 by the contractor,
had been provided to the licensee after review by the State. Managenment was
aware of the delays in getting these inspection reports issued. Delays in

i ssuing inspection reports inpair the effectiveness of getting pronpt
corrective action by the licensee to any violations. Late reports nake it
difficult for the programto require a pronpt response fromthe |icensee.
Finally, late reports open the programto criticismby |licensees. The review
team reconmended t hat State managerment take inmrediate action to assure that

t he bal ance of the contractor conpleted inspection field notes and draft
enforcenent letters (22) are reviewed and issued to the appropriate |icensees.

On exam nation of the major cause for the lack of timeliness in perform ng

i nspections at the stated frequency and the tinmely issuance of inspection
findings, the | MPEP team noted the programlost three senior staff in the

mat eri al s program and underwent two reorgani zations during the review period.
The team concl uded that the failure to effectively manage the reduced | evel of
program resources and performance and the | ack of current, witten, program
procedures, are the primary root causes of the deficiencies found in the
program

A review of the results of previous programreviews of the Nebraska Radiation
Control Programidentified that similar problens were found in 1990 and 1992
that resulted in a w thholding of findings of adequacy to protect public

heal th and safety and compatibility for both reviews. During the 1992 review,
significant problens were identified in the area of Status of |nspections and
Staffing and Training. The 1992 review indicated that there had been no

i mprovenent in problemareas identified during the 1990 review. During the
1990 review, significant problens were identified in the area of Status of the
I nspection Program Staffing and Training, Status and Conpatibility of
Regul ati ons, Enforcenent Procedures, and Managenment. The 1990 review

i ndi cated a continuation of the sane problens found during two previous
reviews in 1988 and 1986. The 1994 review resulted in a finding of adequate
and conpatible based on the State filling four vacant positions that had

remai ned open for over a year despite active recruiting, reduction of the

i nspecti on backl og, and expected continued reduction due to increased
availability of staff. 1In 1994, the State also indicated that efforts were
underway to devel op and inpl enent revised procedures. The team found that the
efforts begun in 1994 to nmaintain adequate staffing and control inspection
backl ogs were unsuccessful, and the efforts to inplenent new procedures were
not conpl et ed.
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The State reported in its response to the questionnaire that 31 |icensees
filed 163 requests for reciprocity during the review period; 20 of the 31
licensees were Priority 1, 2, or 3 (7 industrial radiography, 7 well |ogging,
1 nobil e nucl ear medicine service and 5 other service licensees). The State
conducted 2 inspections of reciprocity |licensees (industrial radiography)
during the review period. In its response to the questionnaire, the State
reported that the program staff acconpani ed by an | MPEP t eam nmenber performed
one field inspection on a non-reciprocity industrial radi ography |icensee on
June 26, 1996. The review teamreconmmends that the State follow the

i nspection frequency for conducting inspections of reciprocity |licensees
contained in | MC 1220, "Processing of NRC Form 241, Report of Proposed
Activities in Non-Agreement States, and | nspection of Agreenment State

Li censees Operating Under 10 CFR Part 150.20."

In addition to the recomendati ons stated above regardi ng the contractor
performed inspections, the review teamrecomended that the Nebraska

Radi oactive Materials Program (1) establish an action plan or procedure to
assure inspections are conpleted at the required frequencies stated in the
Nebraska | nspecti on Manual which is equal to the NRC s | MC 2800 and conduct
reciprocity licensee inspections at the required frequencies stated in I MC
1220; (2) establish an action plan or procedure for coordi nating deviations
fromthe schedul e between staff and managenment based on the risk of license
operations, past performance and need to tenporarily defer the inspections to
address nore urgent or critical priorities; (3) organize a "get well" plan
for rescheduling nmissed or deferred i nspections, that takes into account

unpl anned | oss of experienced staff; and (4) establish a plan or nethodol ogy
to assure initial inspections are perforned within 6 nonths of receipt of
licensed material, 6 nonths of beginning licensed activities or within 1 year
of license issuance, whichever conmes first, in accordance with the Nebraska

I nspection Manual and NRC s | MC 2800.

Based on the | MPEP evaluation criteria, the review teamreconmends that
Nebraska's performance with respect to the indicator, Status of Materials
I nspection Program be found Satisfactory with Recormendati ons for

| npr ovenent .

3.2 Technical Staffing and Training

In reviewing this indicator, the review team considered the radioactive
material s program and the NHHS | ow | evel radioactive waste program staffing

| evel s, the technical qualifications of the staff, staff training, staff
turnover, pronpt managenent attention and review to staffing problens, and
devel opnent of corrective action plans, when necessary. To evaluate these

i ssues, the review team exanined the State’s questionnaire responses regarding
this indicator, interviewed program managenent and staff, and considered the
identified backlogs in |licensing and conpliance actions.

The NHHS has primary responsibility for regulation and control of radiation in
Nebraska. Responsibility for regulating a proposed LLRWdi sposal site is
shared by both NHHS and NDEQ Since the |last programreview in 1994, there
have been three reorganizations in the NHHS, the |ast of which was conpl eted
after the IMPEP review, in January 1997. Under the reorganization, the

radi ati on control programcontinues to exist as two units (RAM and LLRW in
the Division of Public Health Assessment, under NHHS. Energency response
activities are the responsibility of the NHHS LLRW program nanager. The RAM
and LLRW program nanagers report to a section adm nistrator. Additionally,
technical staffing and training for the organizational unit located in the
Depart ment of Environnental Quality, Low Level Radioactive Waste Di sposa
Program consisting of both NDEQ and NHHS LLRW staff, is addressed in Section
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4.2.3 of this report. Organization charts for NHHS and PHA can be found in
Appendi x B

In the second reorganization, inmplemented July 1, 1995, the division director
position was | ost wi thout nam ng a permanent RAM program nanager. NRC
received notification through letters fromthe State that an experienced RAM
staff nenmber had been desi gnated program manager for Radi oactive Materials on
April 24, 1995, and again in a letter dated June 13, 1995, but this person
left the program on June 23, 1995. In a letter dated May 15, 1995, the LLRW
program manager, was given the additional responsibility for all radiol ogica
emer gency response activities. A July 20, 1995 internal nenorandumthat was
provided to the | MPEP team during the review, designates the LLRW program
manager as Acting RAM program manager, but based on statenents nmade by program
staff to the team it was not clear to the RAM staff that the designated
duties went beyond signature authority for licenses. In a March 25, 1996
letter, NRC was notified that the Section Adm nistrator for Environnmental
Health Protection would be handling matters related to radi oactive materials.
A permanent RAM program nanager was not naned until My 1996, a del ay of
nearly one year.

The current radi oactive materials programtechnical staff consists of a
program manager and three inspector/license reviewers while the LLRW program
techni cal staff consists of a program manager and two professional positions.
The two staff nenmbers of the LLRW program are cross-trained to provide
techni cal support to the RAM program on a short-term basis, as needed.
Additionally, the RAM and LLRW prograns suppl emented staff effort during the
review period with contractors. The review team found that the current
staffing level, with contractor support, and establishment of effective
managenment controls, is adequate to adm nister the regulatory program

Wth respect to RAM contract support, the State did not include a provision
speci fyi ng personnel qualifications in their Statenent of Wrk. The RAM
program contractor, in bid docunents, specified the use of individuals who
possessed the education and experience to neet the requirements of this

i ndi cator, however, there was no specific provision concerning personne
qualifications included in the contract. This was noted by the program
manager as a corrective action itemfor future contracts. The team concl uded
that the contractor (based on discussions with the RAM program manager), has
adequat e educational qualifications, but recommends that the qualifications of
contractor personnel be tied to the contract as identified by the program
manager or as acconplished by the Nebraska LLRW program The program nanager
further stated that the contractor is an experienced consultant in the health
physi cs area and personnel possessed appropriate technical qualifications.

The teamreviewed staff turn-over and qualifications, and found that three
experi enced nenmbers of the RAM staff left during the review period, all at
approxi mately the sane tine as the second reorgani zation. The review team
found that although it appears that managenment was responsive in filling two
of the vacant positions within a short period of tine with cross-trained staff
fromthe X-ray and LLRW prograns (with adequate educational background and
experi ence), managerment was unresponsive to the critical need to staff the
vacant Radi oactive Materials program manager position. The program manager
position (which provides continuity, direction and support to the radi oactive
materials programstaff) was not permanently filled for alnost a year, and was
one of the root causes of the difficulties experienced in the program The

t eam observed that these difficulties, identified below accelerated at the
time of the second reorganization and the nearly concurrent |oss of three
experi enced staff menbers of the RAM program Difficulties encountered during
the review period include the following: (1) a backlog of 8 core inspections,
(2) 22 inspections pending supervisory review and notification of the findings
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to the licensee, of which one contained health and safety issues, (3)

i nspection reports were inconplete, (4) a backlog of 101 licensing actions of
which 73 could have health and safety related issues; included in the backl og
of 101 licensing actions were:

New RSO - 9 Add aut horized user -9

Add or new | ocation of use - 10 Term nate - 5

Renewal - 28 Del ete | ocati on of use - 3
Short Form Renewal - 9 Add new use - 2

Add RAM - 7 G her - 2

(5) no incident reporting to NRC since June 1995, (6) inconplete
docunent ati on of incident response and response to allegations, (7)

regul ations required for conpatibility not adopted in tinmely fashion, and (8)
no "get-well" plan.

Al'l of these factors considered collectively led the teamto find that the
performance with respect to the criteria for this indicator was inadequate.
Details of these problens are discussed el sewhere in this report. The team
found that the primary root causes for the deficiencies found in the program
are (1) the failure of NHHS managenent to effectively address the reduced

| evel of program performance, and (2) lack of current, witten, program
procedures or failure of staff to foll ow those procedures.

The Radi oactive Materials program manager and all three full time staff
performduties in |licensing, inspection, and event response. Although the
staff did try to achieve a bal ance between the |icensing and inspection
functions, the significant backlog found in the area of inspections and
Iicensing and other deficiencies found in the program denonstrate that the
effort was not adequate to maintain the program The teamfound it difficult
to evaluate the training of the personnel involved with the materials contro
program because there was no witten programfor staff qualification
According to the information provided in the questionnaire, all newly hired
heal th physicists are required to attend the NRC core training courses
outlined in the now suspended May 28, 1992, Policy Statenent (57 FR 224950),
as well as the five-week health physics course. However, there was no witten
docunentati on that stated this requirenent had been nmet. The team found no
programrecords to show that existing materials program staff nembers have
taken the courses. The only records found were those maintained by individua
staff nembers. Subsequent to the review, the team was informed that database
records for a magjority of the training received by programstaff was
avai | abl e, but were unknown to the new program manager.

The radi oactive materials program staff al so described in-house and on-the-job
training processes in their response and during interviews. Briefly, new
staff are assigned to review State regul ati ons and procedures and to acconpany
seni or |icense reviewers/inspectors, then are assigned increasingly conplex
licensing duties under the direction of senior staff and acconpany experienced
i nspectors during increasingly conplicated inspections. New staff are

assi gned i ndependent inspections after denonstrating conpetence. The criteria
for determi ning the progress of new staff have not been established. The team
observed that the lack of criteria and the vacant radi ati on program manager
position for alnpst one year resulted in an inspector (hired in July 1995) not
yet considered trained to conduct even low priority inspections after one year
on the job. The teamrecomrends that a witten program for staff
qualification, including retaining training records, be devel oped.

The team recomends that the State devel op conprehensive adm nistrative
procedures, sufficient to guide the day-to-day operation of the programin the
event of another |oss of senior staff. The procedures should include a formal
process for bringing to the attention of upper managenent the increase of

signi ficant backl ogs of licensing, inspection, or enforcenment actions, or any
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ot her situation which increases the risk to public health and safety.

Li censi ng procedures should include prioritization of licensing actions based
upon identified factors, including health and safety significance for new and
previously received applications. The teamalso noted that there was a

| egi sl ati ve mandate to further reorgani ze by conbi ni ng NDOH and four ot her
Departnments, to be conpleted by the end of cal endar year 1996. The team was
infornmed that the fourth reorgani zation took place January 1997, and the NDOH
is now the Nebraska Health and Human Services System (NHHS). The team
recommends that NRC nonitor the Nebraska programwith increased attention to
the effects of the further reorganization

As identified in Section 3.1 above, the team found that the problens
encountered during the period represent continuing trends of deficiencies
found in previous reviews of the Nebraska program The exception was the 1994
review, wherein the previously identified staffing shortages were elininated
when the State filled four | ong vacant positions. But the teamfound that the
State was unable to nmaintain adequate staffing beyond one year. The team al so
concluded that the efforts begun in 1994, to nmaintain adequate staffing,
reduce the inspection backlog, and inplenment revised procedures were
unsuccessful. Collectively considering the historical weaknesses of the
program the consistent significant staffing problens, the consequences of the
| oss of three key staff menbers, other deficiencies found throughout the
program and | ack of program managenent effectiveness to address these
weaknesses, the review team concludes that the State's programrelative to the
criteria for this indicator was inadequate.

Based on the | MPEP evaluation criteria, the review teamrecomended at the
time of the review, that Nebraska's performance with respect to the indicator
Technical Staffing and Training, be found Unsatisfactory. Subsequent to the
review, at the January 22, 1997 MRB neeting to revi ew the Nebraska | MPEP
report, the MRB, in consideration of the corrective actions already taken and
action plans identified by the State, revised the teams recomendati on, and
changed the recommendati on from Unsatisfactory to Satisfactory with
Recomendati ons for |nprovenent.

3.3 Technical Quality of Licensing Actions

The revi ew t eam exani ned casework and interviewed the reviewers for 12
licenses and 28 licensing actions conpleted during the review period covering
June 25, 1994-July 12, 1996. The review team was unable to review or eval uate
statistical information related to any backl og of cases prior to July 1995,
due to the fact that the |licensing programrecords for that tinme were
contained in a handwitten | ogbook that did not easily allow for statistica
revi ew of pending actions. The teamnoted that the new RAM program manager
has inplemented a conputerized tracking system beginning with July 1995, to
allow tracking of reviews, letters, replies, and license issue date. This
tracking systemis a great inproverment over the handwitten sheets kept in the
| ogbook and updat ed by individual reviewers prior to July 1995, and will allow
staff to keep better track of the licensing backlog. Licensing actions were
revi ewed for conpl eteness, consistency, proper isotopes and quantities used,
qualifications of authorized users, adequate facilities and equi prent, and
operating and energency procedures sufficient to establish the basis for
licensing actions. Casework was reviewed for tinmeliness, adherence to good
heal th physics practices, reference to appropriate regul ati ons, docunentation
of safety evaluation reports, product certification or other supporting
docunents, consideration of safety evaluation reports, product certification
or other supporting docunments, consideration of enforcement history on
renewal s, pre-licensing visits, peer or supervisory review, and proper
signature authorities. Licenses were reviewed for accuracy, appropriateness
of the license and its conditions and tie-down conditions, and overal
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technical quality. The files were checked for retention of necessary
docunents and supporting data.

The cases were selected to provide a representative sanple of |icensing
actions which had been conpleted in the review period and to include work by
all reviewers. The cross-section sanpling included 12 |icenses of the
followi ng types: nedical/acadenic broad scope, nedical-institution and

medi cal - nobi l e, industrial radiography, research and devel opnent, and portable
gauges. Licensing actions included three new |icenses and 25 amendnents. A
list of these licenses with case-specific coments is included in Appendi x D

The review team found that the licensing actions conpleted were thorough
conpl ete, consistent, and of acceptable quality with health and safety issues
properly addressed. Special license tie-down conditions were stated clearly,
backed by information contained in the file, and were inspectable. The team
noted a few deviations in the files of mnor significance such as the use of
smal | yell ow post-it pad notes to attach pertinent information rather than a
per manent form of docunmentation i.e., menorandum All recent |icensing
actions included a peer review which was recorded on a License Action Review
Record in the license file. No potentially significant health and safety

i ssues were identified with conpleted licensing actions.

In response to the questionnaire, and di scussions with the program manager,
the State indicated that three staff performboth |license reviews and

i nspections, and that Nebraska has approxi mately 157 specific licenses. Due
to probl ens encountered by the teamin trying to review the handwitten
Iicensing | ogbook, we were unable to review or eval uate case backlog prior to
July 1995. In the period fromJuly - December 1995, 38 licensing actions were
conpl eted. From January - June 21, 1996, 48 licensing actions were conpl eted.
Subsequent to the review, the State inforned the teamthat they had conpl eted
48 licensing actions fromJuly - December 1995, and 70 licensing actions
January 1 - June 21, 1996. During the review, the team noted that the new
radi oactive materials program manager, appointed in May 1996, has i nmpl enented
a conputer listing of licensing actions, beginning with July 1995, to all ow
tracking of reviews, letters, replies, and license issue date. This tracking
systemis a great inprovenent over the handwritten sheets kept by individua
reviewers, prior to July 1995, and will allow staff to keep better track of
the Iicensing backl og.

In discussions with staff, priorities of licensing actions were stated to be
based upon health and safety issues, and applicants need. The team noted,

that the disruption caused by staff turnover has resulted in 101 |icensing
actions not having been acted upon in a tinmely manner, as indicated in Section
3.2, Technical Staffing and Training.

Based on the | MPEP eval uation criteria, the review teamrecomends that
Nebraska's performance with respect to the indicator, Technical Quality of
Li censi ng Actions, be found Satisfactory.

3.4 Technical Quality of Inspections

The team revi ewed enforcenent docunentation, inspection field notes, and data
base information for 20 materials inspections conducted during the review
peri od. The casework included inspections perforned by the current program
manager, two health physicists who terminated their enployment with the State
during the review period and inspections performed by a contractor hired to
help with the inspection backlog created by the |loss of three key staff and
several reorganizations. The sanpling included three nuclear nedicine
licensees, two each pool irradiator, service, fixed gauge, portable gauge and
academ c broad |icensees and one each nucl ear nedicine/ brachytherapy, nobile



Nebraska Final Report Page 10

nucl ear nedi ci ne, self-shielded irradi ator, radiography, academ c/radi ography,
academ c non-broad and tel etherapy |licensees. Appendix E provides a l|ist of
i nspection cases reviewed in depth with case-specific coments.

The review team noted that the Nebraska program was adequate with respect to
this indicator. Routine inspections usually covered all aspects of the
licensee's radiation safety program The team al so noted that, during the
acconpani nent of State inspectors, the inspectors observed |icensed operations
or had operations denonstrated whenever possible. The observation of |icensed
activities provides the inspectors with an indication of the effectiveness of
the licensee's radiation protection program Finally, during the review
period, the State conducted teaminspections of larger |icensees. Having

mul tiple inspectors review a particular |icensee's operations may |lead to nore
t hor ough i nspections and provide the opportunity for |ess experienced

i nspectors to observe experienced inspectors as an effective training

t echni que.

The teamrevi ewed the inspection field notes and found themto be conparable
with the types of information and data coll ected under NRC | nspection
Procedure (1 P) 87100. The inspection field notes provided docunmentation of

i nspection findings in a consistent manner. The State uses separate

i nspection field notes for various classes of |licensees, such as nucl ear
medi ci ne, portabl e gauges, radiography, and industrial/acadenic. The State
has not yet devel oped field notes specific for the inspection of HDRs or

nucl ear pharmacies. The State uses the nuclear nmedicine field notes for these
type of licensees. The inspection field notes provide docunentation of the
scope of the licensee's programincluding, posting; storage and use of

radi oactive material; receipt, transfer, and disposal of radioactive material
i nventory; |eak tests; radiation protection program personnel nonitoring,
trai ning; independent neasurements; and inspection findings.

The team found several deficiencies during review of field notes in the
conpliance files, such as inconplete docunentation of technical and

adnmini strative information, which are addressed in Appendix E, and further
clarified later in this section. The team noted that during the

acconpani nents of State inspectors, the State inspectors exani ned appropriate
radi ati on health and safety issues at licensees' facilities. Al the

i nspectors, who were acconpani ed by a team menber, used the field notes to
assure that all aspects of the programthat could be reviewed were included in
the scope of the inspection. The inspectors perforned i ndependent

nmeasur ement s whenever the |icensee was using |licensed material and al so
nmeasured for radiation |levels surrounding materials in storage. |Inspectors
witten coomments in the field notes and the team menber's observati ons during
acconpani nents indicate that safety issues were discussed with |icensee
personnel. The field notes indicated that the |icensees' operations were
observed when |icensed operations were being conducted by the |icensee and
interviews with the State inspectors and observation by the team nenber during
acconpani ments support that they routinely tour licensee areas such as

| aboratories, other |ocations of use and storage areas. The inspectors
enphasi zed the observation of licensed activities to determine the

ef fectiveness of the licensee's radiation safety program and conpliance to the
requirements, a critically inportant inspection technique. The field notes

i ndi cated that the inspectors exam ned and, when appropriate, closed-out
previous violations. Also because health physicists serve both as inspectors
and |license reviewers, there was evidence that |icensing issues were
considered in the inspection process.

Four inspector acconpani ments were performed by a revi ew team nenber during
the period of June 24-28, 1996, and one acconpani ment was perfornmed during the
review period on July 16, 1996. The acconpani ments included the foll ow ng:
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(1) two inspections with two individuals fromthe LLRW program the program
manager and a health physicist, who are cross-trained and qualified as

i nspectors in the RAM program during an inspection of a radi ography program
(including a field site visit) and a nobile nucl ear nedicine program
respectively, and a second health physicist fromthe LLRWprogram who was
being cross-trained in the Materials Program assisted on these inspections;
(2) athird inspection with the Radi oactive Materials program manager and a
staff health physicist during inspections of a |large nuclear nedicine and a
sel f-contai ned blood irradiator programat a major nedical facility; and a
fourth inspection with another staff health physicist during the initia

i nspections of two separate portabl e gauge prograns, one of which al so
included a field site. These acconpaninents are also identified in Appendix
E. During the acconpani ments the Nebraska | ead inspectors denonstrated
appropriate inspection techniques and knowl edge of the regulations. The

i nspectors were well prepared and very thorough in their reviews of the
licensee's radiation safety program Each inspector enphasized observation of
the licensee's activities and interviews with personnel to assess the

ef fectiveness of the licensee's radiation safety program Overall, the
techni cal performance of the inspectors was satisfactory, and their

i nspections were adequate to assess radiol ogical health and safety at the
licensed facility. The technical quality of inspections and the know edge of
the inspectors is a strength in the Nebraska program The revi ew t eam noted
that the State relies on the technical know edge of the inspectors to identify
root causes of non-conpliance and poor |icensee perfornmance rather than having
procedures in place which normally could be used to assist the inspectors in
this identification.

In response to the questionnaire, the State reported the nunber and type of
supervi sory acconpani ments by senior programstaff is not defined by a program
procedure and they have not been documented in the past. However, in 1994,
three inspectors were acconpanied by a contract consultant who observed the

i nspector’s performance. The consultant was performing a review of the
program staff by acconpani nent as part of his contract to devel op an

I nspection and Enforcement Manual. Copies of the reports submitted for two of
three staff evaluated were provided. There were no supervi sory acconpani ments
of the Nebraska inspectors during 1995 and in the first six nmonths of 1996.

It should be noted that two of the three inspectors acconpani ed by the
contractor in 1994 have since left the programand the third was pronoted to
program manager. The program manager indicated in discussions during the
review that he was the | ead inspector on several occasions and was acconpani ed
by a staff health physicist for purposes of training, but had not perforned an
acconpani nent in his capacity as the manager of the Radi oactive Materials
Program

Therefore, the review teamrecommends that the State consider for adoption a
policy of annual supervisory acconpani ments of all individuals who perform
i nspections for the Radioactive Materials Program

In response to the questionnaire, the State indicated that a contractor was
hired to devel op an Inspection and Enforcenent Manual, which was conmpleted in
April 1994. The revised Enforcenent Manual contains standardized text
covering conpliance issues for use in issuance of Notice of Violations (NOV)
to licensees. Use of standardized text would enhance the efficiency of the
conpl i ance process; additionally, the Manual would prove very useful for
training new staff. The program manager indicated that future plans included
updating the Manual and inplenenting use of the Manual by the staff. Section
3.2 of this report covers procedures in greater detail

It was noted that the State has available a variety of portable instrunents
for routine confirmatory surveys and use during incidents and emergency
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conditions. The instruments were a m x of |ow and hi gh range Geiger-Mieller
detectors and pancake probes, mcro R neter, al pha detector, and avail abl e
gquantitative instruments in the Departnent of Health Laboratory. The portable
i nstruments used during the inspector acconpani nents were observed to be
operational and calibrated. The teamnoted that the instrunents are

cal i brated on an annual basis.

It was found that the State is generally perform ng unannounced i nspections of
materials |licensees. Initial inspections and geographically-distant |ocation
i nspections are usually announced.

A review was conducted of the procedures and docurmentation of inspector field
notes or conpleted reports to deternmine that they are conplete and revi ewed
promptly by supervisors or managenent. That review found that previous
practice indicated that a supervisory review was conducted. The radiation
program manager position was vacant as of June 1995, and the person del egated
responsibility for signing off on NOVs left the program on June 23, 1995.
Subsequently, the team was provided with a July 1, 1995, internal menmorandum
designating the LLRW program manager as acti ng RAM program nanager, but RAM
program staff were not clear as to whether this went beyond signature
authority for licensing actions. Therefore, it was not clear to the team or
to the RAM staff that any one in the radioactive materials program had

of ficial supervisory signature responsibility prior to the announcenent of a
new program manager in May 1996. The nornmal practice of a supervisory review
was not practiced during this tine.

I nspection findings generally indicated that the State planned to take
appropriate regulatory action with the follow ng exceptions. As previously

i ndi cated, inspection findings, in the formof a letter to the Iicensee, had
not been issued for 22 of the 27 inspections conducted by the contractor
Additionally, the team found that six of the 22 pending inspection findings
resulted in a recomendation for enforcenment action that had not yet been
issued to the licensee. |In one case, as indicated in Appendix E, the team
found that the enforcenent letter identified five violations to the |icensee
and the docunentation in the field notes provided information for only two
viol ations. The review team also found some ot her problenms with the
docunentati on of information on the field note reports as noted in the
conments in Appendix E. The field notes on page one provide space for
admi ni strative information such as: inspection report no., |icense no.

i censee (name and address), |icensee contact, tel ephone no., priority, date
of last inspection, date of this inspection, type of inspection, sunmary of
findi ngs and action, next inspection date and whether next inspection is at a
normal, reduced or extended frequency, signature and date the inspector
signed, and signature and date supervi sor approved the report. Eleven of the
field note reports did not have all the admi nistrative information required.
Ten reports were not approved with a supervisor's signature and date; and a
few of the typed inspection reports did not contain any signature. The team
bel i eves that supervisory approval of inspection findings docunented in the
field notes prior to issuance of an enforcenent letter is necessary to assure
that the field notes contain sufficient information to support any violations
or recommendations in an enforcement letter. |In addition, seven of the field
note reports had no technical information documented in areas such as:
training of ancillary personnel; exit neeting attendees; pH, clarity and C or
F concentrations in pool water; independent neasurenents, inventory of

brachyt herapy sources after return to storage, and Radi ation Safety Committee
(RSC) minutes/comrmittee conposition. The team noted that Nebraska Code 10. 03,
ef fective May 30, 1994, and conpatible to 10 CFR 19.12, does not contain the
August 1995 revisions to 10 CFR 19. 12.
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In di scussions with the program manager, the teamwas informed that the
previous requirement for typewitten field notes to be used as the
docunent ati on of inspection findings delayed the supervisory review until the
field notes were typed. The new program manager stated that handwitten field
notes woul d be accepted during the interimtime period, while the staff try to
conpl ete the backl og of inspections. The new program nanager stated that
future plans include standardi zing and automating the boilerplate inspection

i nformation.

In addition to the recomendati on stated above regardi ng annual supervisory
acconpani nents of all individuals who performinspections, the review team
recommended that the program (1) develop a plan or procedure to assure that
field notes, as well as, reports, and enforcenent letters are pronptly

revi ewed, signed and dated by a supervisor within the recomrended 30 day tine
frame for issuance of inspection findings; and (2) performan inmrediate review
of all contractor field notes and draft enforcenent letters in order to
finalize and issue the findings of the remaining 22 inspections to the

I'i censees invol ved.

Based on the | MPEP evaluation criteria, the review teamreconmends that
Nebraska's performance with respect to the indicator, Technical Quality of
I nspections, be found Satisfactory with Recomendation for | nprovenent.

3.5 Response to Incidents and All egations

In evaluating the effectiveness of the State's actions in responding to

i ncidents and all egations, the review team exam ned the State's response to
the questionnaire relative to this indicator and revi ewed the incidents
reported for Nebraska in the "Nuclear Material Events Database (NVED)" agai nst
those contained in the Nebraska casework and |license files, and supporting
docunent ati on, as appropriate for six incidents. |In addition the team
interviewed the Radi oactive Materials program manager. Due to recent staff
turnover the team was unable to interview other staff for this indicator.

The incident investigations were reviewed for responsiveness, coordination,
heal th and safety significance and appropriate |evel of effort, investigative
procedures, corrective actions, followup, conpliance and notifications, as
necessary.

Responsibility for initial response and followup actions to material events
rests with the Radioactive Materials Program and the Low Level Radi oactive
Waste Program Witten procedures require a pronpt response to incidents by
the staff and provide additional procedural guidance. Witten procedures for
al l egations al so require pronpt response, but contained no further procedura
gui dance. The review team found that allegations were handl ed as routine
incidents and files contained inconplete or no docurmentation of inspection
results or State action. The teamnoted in one case that investigative
techni ques were insufficient to appropriately resolve alleged issues. The
revi ew team recomrended revising the allegations procedures to incorporate key
areas, i.e., docunentation of any conmunications with the alleger
docunent ati on of the inspection findings, interviewng techniques, etc.
identified in NRC Managenment Directive 8.8, Managenent of Allegations.

The review team al so noted that the staff did not have a procedure for
tracking the status (i.e. identification, receipt, follow up, and cl oseout) of
materi al events. The review teamrecomended that the staff use the draft
"Handbook on Event Reporting in the Agreenent States (Handbook)," published
March 1995, for review and reporting of material events to NRC. The Handbook
identifies the NRC Operations Center, O fice for Analysis and Eval uation of
Operational Data, as the proper group to receive voluntary notification of the
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occurrence of significant events in an Agreement State, and provi des gui dance
on the identification, reporting, followup reporting, and cl oseout of
materi al events.

The revi ew team found, through discussions with the Radi oactive Materials
program manager, that the staff have been unable to voluntarily report to NRC
t he occurrence of any material events since June 1995, due to the |oss of

t hree experienced staff nmenbers. Linmted resources had to be redirected to
other nore critical areas. Therefore, the team was unable to eval uate whet her
or not the State provided information on all events that may have occurred
during the period of review prior to June 1995. Two reportable events were
found by the team during review of selected case files.

Through a review of information provided in the questionnaire and through

revi ew of selected case files, the teamfound that four reportable events had
occurred, three of which had not been reported to NRC, and subsequently NMED
Two of the reportable events were identified in the State's response to the
guestionnaire as significant events that had occurred during 1995. Two of the
reportabl e events exani ned by the teaminvol ved equi prent mal functi ons at an
irradiator facility, and one involved loss of material. Oher case files

revi ewed included a 1994 event involving the |loss of material, that had
previously been reported to NRC, an event involving the unauthorized use of
equi prent, and an event involving | oss of control of radioactive materi al

both of which had not been reported to NRC. The team noted several case file
deficiencies, i.e., one file contained no docunentation of inspection results,
anot her indicated insufficient followup action by the State to the |oss of
control of radioactive material, and a third indicated | ack of State action to
a late notification of the occurrence of an event by the licensee. Wth
regard to the incidents that occurred at an irradiator facility, and one event
i nvol vi ng equi pnent mal function as a result of the unauthorized renmoval and
repl acenent of equipnent, the team discussed the need to report events

i nvol vi ng equi pnent mal function or possible defects of equipment with the
program manager and the inmportance of docunentation of contact with the

all eger. The review team concluded that the State's docunentation and in one
i nstance response, to the occurrence of events involving the use of

radi oactive material and response to allegations needs inprovenment. They did
not have a conpl ete understandi ng of reporting requirenments, and | acked proper
procedures for handling allegations. A list of the incident reports exam ned
is contained in Appendix F

In addition to the above reconmendation that the Nebraska staff revise the

al  egati ons procedures and incorporate use of the "Event Reporting Handbook, "
t he team recomends establishnment of conprehensive procedures for tracking,
follow up and cl ose out of events involving the use of radioactive materia
covered under the Atomic Energy Act. The review team also recommends that the
State inmediately begin reporting current material events to NRC and send in
information on the three events identified during the review as reportable, to
the State, but were not previously reported to NRC.

Based on the | MPEP evaluation criteria, the review teamreconmends that
Nebraska's performance with respect to this indicator, Response to Incidents
and All egations, be found Satisfactory with Recomendations for |nprovenent.
4.0 NON- COMMON PERFORMANCE | NDI CATORS

4.1 Leqgi sl ati on and Requl ati ons

| MPEP identifies four non-comon perfornmance indicators to be used in
revi ewi ng Agreenent State programs: (1) Legislation and Regul ations, (2)
Seal ed Source and Devi ce Eval uation Program (3) Low Level Radioactive Waste
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Di sposal Program and (4) Urani um Recovery. Nebraska's agreenment does not
cover uraniumrecovery operations, so only the first three non-comon
performance indicators were applicable to this review

4.1.1 Leqgislative and Legal Authority

Along with their response to the questionnaire, Nebraska provided the review
teamw th copies of legislation that affects the radiation control program
The Nebraska Departnent of Health regul ates use of radioactive material. NDEQ
and NHHS have shared responsibilities for regulation of the planned | owleve
radi oactive waste site. Based on the response to the questionnaire, and on
statements by the Director of the Departnent of Health that there had been no
change to the State legislation that affected the duties or responsibilities
of the materials prograns, the review teamdid not review the |egislation but
relied on previous reviews where State |egislation was deternmined to be
adequate. The teamdid note the legislative changes that will result in the
reorgani zati on of the Departnent.

4.1.2 Status and Conpatibility of Regul ati ons

Nebraska's | atest rul es and amendnents becane effective May 30, 1994. The
equi val ent NRC rules are: "Decommissioning," 10 CFR Parts 30, 40, and 70;
"Enmergency Pl anning," 10 CFR Parts 30, 40, and 70; "Standards for Protection
agai nst Radiation," 10 CFR Part 20; "Safety Requirenents for Radi ographic
Equi prent," 10 CFR Part 34; "Notification of Incidents," 10 CFR Parts 20, 30,
31, 34, 39, 40, and 70; and "Deconm ssi oning

Recor dkeepi ng and Li cense Term nation: Docunentation Additions," 10 CFR Parts
30, 40, 70, and 72. Not all of these regulations were promulgated within the
three year period follow ng the adoption of the NRC regul ation. The team
revi ewed the final published Nebraska regul ati ons equivalent to the above and
found themto be conpatible with the NRC regul ati ons.

There are four irradiators in use in Nebraska which would be subject to the
regul ations in "Licensing and Radi ation Safety Requirenent for Irradiators,"”
10 CFR Part 36. Equivalent rules were in devel opnent when the reorganizations
and personnel turn over discussed earlier in this report occurred. As a
result of personnel reassignnents, the rules were not adopted by their due
date of July 1, 1996. At the time of the review, the rules were schedul ed for
public hearing and adopti on was expected by the end of the cal endar year

Nebr aska does not regul ate uraniumrecovery operations, and does not have

rul es equivalent to NRC s regul ati ons applicable to uraniumrecovery contai ned
in 10 CFR Part 40. Therefore, it will not adopt the regul ations equivalent to
"Uranium M || Tailings Regul ations: Conform ng NRC Requirenents to EPA
Standards," 10 CFR Part 40 anendrments (59 FR 28220) that becanme effective on
July 1, 1994, and will need to be adopted by July 1, 1997. Nebraska has
assuned regul atory authority for a lowlevel radioactive waste site, and has
sel ected an enhanced technol ogy for disposal. Therefore, the State does not
need to adopt the | and di sposal definition part of the "Definition of Land

Di sposal and Waste Site QA Program" 10 CFR Part 61 amendnents (58 FR 33886)
that becane effective on July 22, 1993. The State has adopted the QA program
portion of the amendnent.

In addition to the above, the team found that work is in progress to devel op
equi valent rules to the follow ng, which the program has schedul ed for
adoption in January 1997.

. "Qual ity Managenent Program and M sadministration," 10 CFR Part 35
amendment (56 FR 34104) that becane effective on January 27, 1992. An
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NRC staff eval uation of whether this rule will be used to eval uate
Agreenent State conpatibility continues.

. "Sel f-CGuarantee as an Additional Financial Mechanism" 10 CFR Parts 30,
40, 70 amendments (58 FR 68726, 59 FR 1618) that becane effective on
January 28, 1994. Note, this rule is designated as a Division 2 matter
of compatibility. Division 2 conpatibility allows the Agreement State
flexibility to be nore stringent (i.e., the State could choose not to
adopt self-guarantee as a nmethod of financial assurance. |If a State
chooses not to adopt this regulation, the State's regul ati on, however
nmust contain provisions for financial assurance that include at |least a
subset of those provided in NRC s regul ations, e.g., prepaynent, surety
nmethod (letter of credit or line of credit), insurance or other
guarantee nethod (e.g., a parent conpany.)

. “Timeliness in Decomissioning," 10 CFR Parts 30, 40, 70 amendnents
(59 FR 36026) that becane effective on August 15, 1994.

. "Preparation, Transfer for Commercial Distribution and Use of Byproduct
Material for Medical Use," 10 CFR Parts 30, 32, and 35 anmendnents (59 FR
61767, 59 FR 65243, 60 FR 322) that becanme effective on January 1, 1995.

. "Frequency of Medical Exam nations for Use of Respiratory Protection
Equi prent," 10 CFR Part 20 anmendments (60 FR 7900) that becane effective
on March 13, 1995. Note, this rule is designated as a Division 2 matter
of compatibility. Division 2 conpatibility allows the Agreenment States
flexibility to be nore stringent (i.e., the State could choose to
continue to require annual medical exam nations).

. "Low Level WAste Shipment Manifest Information and Reporting," 10 CFR
Parts 20 and 61 amendnents (60 FR 15649, 60 FR 25983) that will becone
effective March 1, 1998. Nebraska and the other Agreenent States are
expected to have an equivalent rule effective on the sane date.

. "Radi ati on Protection Requirenments: Anended Definitions and Criteria,"
10 CFR Parts 19 and 20 amendnents (60 FR 36038) that becane effective
August 14, 1995.

. "Medi cal Adm nistration of Radiation and Radi oactive Materials," 10 CFR
Part 20 and 35 amendnents (60 FR 48628) that becane effective October
20, 1995.

. “Clarification of Decomn ssioning Funding Requirenents," 10 CFR Parts

30, 40, and 70 anmendnents (60 FR 38235) that became effective
Novenber 24, 1995.

. "Conpatibility with the International Atonm c Energy Agency," 10 CFR Part
71 anendnment (60 FR 50248) that becane effective April 1, 1996.

The revi ew team exam ned the procedures used in the State's regul ation

promul gation process and found that the public is offered the opportunity to
conment on proposed regul ations during a comrent period and in a public
hearing that follows the comment period. According to the staff nenmber
responsi ble for rules developnent, NRC is provided with drafts for comment on
t he proposed regulations early in the promul gation process. A copy of the
final regulation is submitted to NRC

During discussions with the review team the staff explained that they had
begun the process of drafting revisions to the regul ations which they expect
to pronulgate in January 1997 for new regul ati ons due through 1998. The State
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is aware of the inmportance of maintaining conpatible regulations, and the
State plans to update regulations yearly to maintain conpatibility.

The review teamidentified a possible inconmpatibility in Section 012 of the
Nebr aska regul ati ons, which are rules equivalent to NRCs 10 CFR Part 61. The
Nebraska regul ations, as witten, apply the public dose limts in 180 NAC 1-
012.22 (equivalent to 10 CFR 61.41) to |l owlevel radioactive waste facilities
that process or store waste, as well as to disposal sites. Under NRC

regul ations, such facilities would not be subject to the equival ent public
dose limts in 10 CFR 61.41, but rather to the public dose limt in 10 CFR
Part 20. The Nebraska regulations may thus be nore stringent than the

equi val ent NRC rul es, however, both 10 CFR 61.41 and 10 CFR 20.1301 are
Division 1 conpatibility requirements. |n response to the team s request for
clarification regarding application of the public dose linits in the State's
equi val ent regulations to 10 CFR Part 61, the State responded in a letter

dat ed Decenber 13, 1996. The State responded that they do not currently have
any brokers, treatment facilities, or storage facilities to which this
regul ati on has been applied. |In accordance with the report that identified it
as a Division 1 conpatibility requirement which can only be applied to | and
di sposal facilities, the Departnment intends to amend the regul ation and
anticipates this can be done by June 30, 1997. The State included a copy of
t he proposed anendnent to 180 NAC 1-012.22 (equivalent to 10 CFR 61.41).
Since there are no licensees to which the nore stringent standard is
appl i cabl e and Nebraska has comritted to revise 180 NAC 1-012.22, the review
team believes this matter is not a significant issue. In accordance with the
State's commitnent, the teamrecomends that Nebraska anmend 180 NAC 1-012. 22
to renove its applicability to waste treatnment and storage facilities.
(Section 4.1.2)

Based on the | MPEP evaluation criteria, at the time of the review, the team
recormended that Nebraska's performance with respect to the indicator
Legi sl ati on and Regul ations, be found unsatisfactory due to the failure to
adopt regul ations equivalent to 10 CFR Part 36 by July 1, 1996. Subsequent to
the review, the State informed the teamthat Section 019 of the Nebraska Code,
"Li censes and Radi ation Safety Requirenents for Irradiators," was adopted

ef fective October 30, 1996, and inquired whether the teamreviewed the area
of other legally binding requirements. After review, NRC infornmed the State
on Decenber 9, 1996, that the regul ations were conpatible. Note, the option
of legally binding license conditions equivalent to the requirenments contained
in 10 CFR Part 36 had not been officially inplenented at the tine of the
review, therefore, the reviewer did not |ook at this option. In response to
the States adoption of 10 CFR Part 36 equival ent regul ations, the team based
on additional information, is recommendi ng that Nebraska's performance with
respect to this indicator be found Satisfactory.

4.2 Low Level Radi oactive Waste Di sposal Program

In the process of evaluating this performance indicator, the review team
studied the State's response to the questionnaire, reviewed the ternms of the
Menor andum of Under st andi ng bet ween NDEQ and NHHS, conpared Nebraska LLRW
statutes and regulations with those of the NRC, evaluated the qualifications
of the technical staff and contractors, reviewed the States witten procedures
and pl ans, reviewed or discussed parts of the safety anal ysis report (SAR)
audits, and contractor reports, and any other supporting documentation, as
necessary, and interviewed all staff and managers assigned to the LLRW
program In addition, the team evaluated the effectiveness of the shared
responsibility for regulation of LLRWin Nebraska.
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4.2.1 Introduction

The State of Nebraska received a License Application fromU. S. Ecol ogy on July
27, 1990, to operate a lowlevel radioactive waste facility in the State. A
site characterization plan was submitted to NDEQ on June 6, 1989. The State
is presently reviewi ng the License Application submtted by U S. Ecology, to
develop a facility in the State; therefore, Iimted information my exist with
respect to State activities for sone of the performance indicators.

In the shared responsibility for regulation of LLRW the NHHS and t he NDEQ
progranms have agreed to procedures that are detailed in Section 1, Licensing
Organi zation, of the Licensing Program Plan (LPP-01). As part of a conmitnent
made in response to NRC recomrendations follow ng the 1990 programreview,
there are nmonthly neetings attended by the LLRW Program Manager and Director
from each department. The neetings are not required as part of LPP-01. These
neetings appear to be an effective nmeans to keep managenent aware of program

i ssues and progress, and to resolve issues that could be disruptive to the
program

4.2.2 Status of Low Level Radioactive Waste Di sposal Program

Wth the programin the pre-licensing non-operational phase, inspections are
not applicabl e.

4.2.3 Technical Staffing and Training

NHHS staff assigned principally to the LLRW program include a program nanager
(a health physicist), a health physicist with a specialty in environnental
surveillance, a health physicist with a specialty in perfornmance assessment, a
radi ati on-health specialist, and three staff assistants (one in Lincoln, NE
and two in Butte, NE). |In addition, there is a vacant position for a health
physicist with a specialty in nucl ear engi neering.

The NDEQ LLRW program i ncl udes a program manager, an environmental speciali st
with specialties in health physics and perfornmance assessment, an
admi ni strative assistant specializing in document preparation and public

rel ations, a staff assistant specializing in docunent control, and a
secretary. The LLRW program receives occasi onal support fromtechnica
specialists in other NDEQ prograns as short-term needs ari se.

The LLRW programrelies upon contractors for additional technical support and
to provide additional technical specialists as needed for the SAR review
(approxi mately 78 contractor staff). The NDEQ LLRW program has conti nui ng
contracts with the University of Nebraska-Lincoln and a number of consulting-
engineering firns. The engineering firms provide their in-house expertise as
wel | as sub-contracting for national expertise in selected technical areas.
These areas include:

Hydr ogeol ogy Econoni cs

Sur f ace- Wat er Hydr ol ogy Sei snol ogy

Geol ogy Bi ol ogy

Nucl ear Engi neering Cl i mat ol ogy/ Met eor ol ogy
Geot echni cal Engi neeri ng Soci ol ogy

Structural Engi neering Qual ity Assurance

Oper ational / Construction Geochemi stry
Mechani cal Engi neeri ng Per f or mance Assessnent
Heal t h Physi cs Fi nanci al Assurance
Envi ronnent al Engi neeri ng Regul at ory Anal ysi s
Mat eri al s Engi neering Proj ect Managenent

Civil Engineering
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The teamrevi ewed the docunmentation of qualifications and training of staff in
both the NHHS and NDEQ LLRW prograns. In addition, the teamreviewed the
docunent ati on of qualifications and Quality Assurance (QA) training that the
program requires of review managers (8) and approxi mately 80 technica
reviewers of the SAR. Staff and contractors are all highly qualified for
their responsibilities in the LLRWprogram easily neeting the gui dance
specified in NUREG CR- 4352, "Suggested State Requirenents and Criteria for a
Low- Level Radioactive Waste Di sposal Site Regulatory Program" The LLRW
program has actively supported staff and contractor training in QA Procedures,
Perf ormance Assessnent and ot her courses or workshops applicable to the
program The docunentation to allow tracking or reporting of the status and
history of staff and contractor training are not readily accessible and are
not summarized. Training docunmentation is required and accessible during
internal audits or surveillance of the contractors that are part of the
program but is not accessible outside of the context of the

audi t/surveillance. Formalized tracking of NDEQ and NHHS program st aff
training is apparently not required at the present tine. The team suggests
that the LLRW program assenbl e trai ni ng docunmentation for individual staff and
contractors and develop a consolidated training record to enabl e assessnment of
the progress of training across the entire program

4.2.4 Technical Quality of Licensing Actions

Wth current program enphasis on review of the applicant's SAR and
docunent ati on of Evaluation Findings prior to preparation of the Draft Safety
Eval uati on Report, the | MPEP team exam ned the project's SAR revi ew coments,
conment tracking and reviewer qualification docunentation. This involved
tracing conments either through to closure resulting from subsequent SAR

nodi fications, or as persistent open issues.

The program has a well organi zed QA programto govern all programactivities
that might affect public health and safety. This QA program enabled the team
to readily review and track the SAR revi ew process.

A total of 195 comments in the subject areas of site characterization and
performance assessnent were tracked. O these, the only questions arose due
to seven coments submitted by a revi ewer whose Technical - Revi ew Qualification
Statement was not on file. This omission was corrected once it was brought to
the attention of the programstaff.

The team al so reviewed a Quality Assurance Conpliance |Inspection Audit,
performed by a LLRWaudit team of the U S. Ecol ogy's engineer of record for
the project, Bechtel National Inc., Oak Ri dge, Tennessee. This audit was

sel ected because it examined the QA associated with perfornmance assessnent

cal cul ations. The applicant was inforned of this audit on July 21, 1995. The
audit took place on August 10-11, 1995 at the Bechtel National Inc. offices at
OGak Ri dge, Tennessee and was performed by three auditors and two technica
specialists fromthe Nebraska LLRWprogram The Quality Audit Checkli st
prepared prior to the audit contained 56 audit itens; some were generic but
many targeted directly at the applicant's program The audit resulted in
additional audit itens, resulting in a total of 78 audit items. The audit
resulted in 11 conpliance nonconformances that were transmtted to the
applicant on January 18, 1996. The applicant responded on April 23, 1996 and
is in the process of resolving the nonconfornmances.

The team bel i eves that the Nebraska LLRW program has a commendabl e QA program
for auditing the applicant and for internal auditing within the Nebraska LLRW
program
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4.2.5 Technical Quality of Inspections

Wth the programin the |icense-application review phase, inspections are not
appl i cabl e.

4.2.6 Response to Incidents and All egations

There were no incidents or allegations reported.

Based on the | MPEP evaluation criteria, the review teamreconmends that
Nebraska's performance with respect to the non-conmon indicator, Low Leve
Radi oactive Waste Di sposal Program be found Satisfactory.

4.3 Seal ed Source and Device Program

The review teamdid not review the State's seal ed source and devi ce (SS&D)
eval uati on even though they currently have responsibility for this area
because the State has indicated that it plans to formally relinquish its SS&D
authority. The State has performed only one SS& review in the past 25 years
and did not perform any SS& eval uati ons during the period of review

5.0 SUMVARY

As noted in Sections 3 and 4 above, the review teamfound the State's
performance with each of the performance indicators to be satisfactory or
satisfactory with reconmendati ons for inmprovenent, with two exceptions. The
team found the State's performance unsatisfactory in Section 3.2, Technica
Staffing and Training, and Section 4.1.2, Status and Conpatibility of

Regul ations. A review of previous programrevi ews between 1986-1992 indi cated
simlar problens were found in staffing, inspection program conpatibility of
regul ati ons, enforcenment and managenent control. The team observed that the
State experienced weaknesses and defi ci enci es t hroughout the program during
the reporting period which were conmpounded by the |oss of three key staff
menbers and two reorganizations. Difficulties identified during the review
include: (1) a backlog of 9 core inspections; (2) 22 inspections pending
supervisory review and notification of the findings to the licensee; (3)

i nspection reports were inconplete; (4) a backlog of 101 |licensing actions;
(5) no incident reporting to NRC since June 1995; (6) inconplete documentation
of incident response and response to allegations; (7) regulations required for
conpatibility not adopted in tinmely fashion; and (8) no "get-well" plan. Al
of these factors considered collectively led the teamto find that State's
response to Section 3.2, Technical Staffing and Training, was unsatisfactory
at the tinme of the review. Subsequently, at the January 22, 1997 MRB neeting,
the MRB, in consideration of the current staffing |level and the corrective
actions already taken and actions plans identified by the State, revised the
team s recomrendation for Section 3.2, from Unsatisfactory to Satisfactory

wi th Recommrendations. The team found Section 4.1.2, Status and Conpatibility
of Regul ations, unsatisfactory, at the tine of the review, due to the failure
to adopt regul ations equivalent to 10 CFR Part 36 by July 1, 1996. However,
subsequently this regul ati on was promul gated on October 30, 1996, with the

m nor exception of the applicability of a nore stringent radiation protection
standard to a non-existent class of |licensees, the Nebraska programis
currently conpati bl e.

The team found that the primary root causes for the deficiencies found in the
program were directly attributable to (1) the need for managenment inprovenent
to effectively assess and respond to the reduced | evel of performance in the
Agreenent State program and (2) lack of current, witten, program procedures
or failure of staff to follow these procedures. Accordingly, the team
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recommended that the MRB find the Nebraska program adequate to protect public
heal th and safety but needs inprovenment, and conpatible with NRC s program

Due to the significance and number of deficiencies found in the Nebraska
program at the tine of review, that included unsatisfactory in one
performance indicator, the teamrecomended a period of probation for a
duration to be established after consultation with Nebraska radiation contro
program managenment. Subsequently, at the January 22, 1997 MRB neeting, in
consi deration of the corrective actions already taken and actions pl ans
presented by the State, the teamrevised their recomendati on from probation
to a reconmendation that NRC conduct a followup | MPEP review of the State's
program w thin one to one and one-half years fromthe date of the |last | MPEP
review, but not | ater than Septenmber 1997. The team al so recomended that the
State keep NRC apprised of the status of corrective actions and plans. The
MRB consi dered and concurred with the review teanm s reconmendati on

Recomendat i ons

Below is a sunmary |ist of reconmendations and suggestions, as stated in
earlier parts of this report, for consideration and action by the State.

1. The revi ew team recomrends that the managers responsible for the
Nebr aska Radi oactive Materials Program establish an action plan or
procedure to assure inspections are conpleted at the frequencies stated
in the Nebraska Inspection Manual which is equal to the NRC s | MC 2800
and conduct reciprocity licensee inspections at the required frequencies
stated in | MC 1220. (Section 3.1)

2. The revi ew team recomrends that the managers establish an action plan or
procedure for coordinating deviations fromthe inspection schedul e
bet ween staff and nanagement based on the risk of |icense operations,
past performance and need to tenporarily defer the inspections to
address nore urgent or critical priorities. (Section 3.1)

3. The revi ew team recomrends that the managers organize a "get well" plan
for rescheduling nmissed or deferred i nspections, especially due to | oss
of senior staff; and establish a plan or nethodol ogy to assure initia
i nspections are performed within 6 nonths of issuance of the |license,
begi nning licensed activities, or within one year of |icense issuance,
whi chever conmes first, in accordance with the Nebraska Inspection Manua
and NRC s | MC 2800. (Section 3.1)

4. The team recomends that the qualifications of contractor personnel be
tied to the contract as identified by the program manager or as
acconpl i shed by the LLRWprogramin NDEQ (Section 3.2)

5. The team recomends that a witten programfor staff qualification
i ncluding retaining training records, be devel oped. (Section 3.2)

6. The team recomends that the State devel op conprehensive admi nistrative
procedures, sufficient to guide the day-to-day operation of the program
in the event of another |oss of senior staff. The procedures should
include a formal process for bringing to the attention of upper
managenment the increase of significant backl ogs of |icensing,

i nspection, or enforcement actions, or any other situation which
increases the risk to public health and safety. Licensing procedures
shoul d include prioritization of licensing actions based upon identified
factors, including health and safety significance, for new and
previously received applications. (Section 3.2)
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7.

s8.

10.

11.

12.

13.

14.

15.

The revi ew team recomrends that the State consider for adoption a policy
of annual supervisory acconpani ments of all individuals who perform
i nspections for the Radioactive Materials Program (Section 3.4)

The revi ew team recomrends that the State devel op a plan or procedure to
assure that field notes, as well as, reports, and enforcenent letters
are pronptly revi ewed, signed and dated by a supervisor within the
recommended 30 day tinme frame for issuance of inspection findings.
(Section 3.4)

The revi ew team recomrends that the State performan i mredi ate revi ew of
all contractor field notes and draft enforcement letters in order to
finalize and issue the findings of the remaining 22 inspections to the
i censees involved. (Section 3.4)

The revi ew team recomrends revising the allegations procedures to

i ncorporate key areas, i.e. documentation of any comunications with the
al  eger, documentation of the inspection findings, interview ng

techni ques, etc., identified in NRC Manual Directive 8.8, Mnagenent of
Al l egations. (Section 3.5)

The review team recommends that the staff use the draft "Handbook on
Event Reporting in the Agreenent States (Handbook)," published March
1995, for review and reporting of material events to NRC. (Section 3.5)

The revi ew team recomrends establ i shment of conprehensive procedures for
tracking, follow up and cl ose out of events involving the use of
radi oactive material covered under the Atom c Energy Act. (Section 3.5)

The revi ew team recomrends that the State i nmedi ately begin reporting
current material events to NRC and send in information on the three
events identified during the review as reportable, that were not
previously reported to NRC. (Section 3.5)

In accordance with the State's comm tnent, the team recomrends that
Nebraska anend 180 NAC 1-012.22 to renove its applicability to waste
treatment and storage facilities. (Section 4.1.2)

The team suggests that the LLRW program assenbl e trai ni ng docunentation
for individual staff and contractors and devel op a consolidated training
record to enabl e assessnent of the progress of training across the
entire program (Section 4.2.3)
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