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UNITED STATES OF AMERICA DOCKETED

NUCLEAR REGULATORY COMMISSION USNRC
December 21, 2004 (8:30am)

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD OFFICE OF SECRETARY
RULEMAKINGS AND

ADJUDICATIONS STAFF

In the Matter of: )
) Docket No. 70-3103-ML

Louisiana Energy Services, L.P. )
) ASLBP No. 04-826-01-ML

(National Enrichment Facility) )

LOUISIANA ENERGY SERVICES, L.P. RESPONSE TO MOTION TO SUSPEND
HEARING SCHEDULE AND COMMENTS ON DRAFT PROTECTIVE ORDER

I. INTRODUCTION

On December 15, 2004, fifteen days prior to the due date for written direct

testimony on the first phase of contentions in this proceeding, Nuclear Information and Resource

Service and Public Citizen ("NIRS/PC) filed a Motion asking the Atomic Safety and Licensing

Board ("Licensing Board") to suspend this proceeding in light of the present unavailability of the

web-based Agencywide Documents Access and Management System ("ADAMS"). NIRS/PC

further ask that the Licensing Board direct the Nuclear Regulatory Commission ("NRC") Staff to

"make public" the Hearing File in this case as well as "all ADAMS documents related to

uranium enrichment.' In accordance with the Licensing Board's scheduling order of December

16, 2004, Louisiana Energy Services, L.P. ("LES") herein responds. LES strongly opposes the

Motion. The Motion is inconsistent with Commission policy regarding the expeditious conduct

l "Motion on Behalf of Nuclear Information and Resource Service and Public Citizen to
Compel Commission Compliance with Hearing Rules and to Suspend Hearing Schedule
Pending Release of Commission Files," dated December 15, 2004 ("Motion"). See
Motion at 13-14.
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of licensing proceedings, disingehuous in its characterization of the documents at issue, and

vastly overbroad and unfounded in its requests for relief.2

II. DISCUSSION

A. Commission Policy Does Not Support Suspending the Proceeding

The Commission has clearly established a policy and articulated a commitment to

the expeditious completion of adjudicatory proceedings.3 Indeed, with its Hearing Order in the

present case, the Commission established clear expectations and mileposts for the evidentiary

hearing in this matter. 4 The Commission further directed that, "to avoid unnecessary delays in

the proceeding, the Licensing Board should not grant requests for extensions of time absent

unavoidable and extreme circumstances." Hearing Order, CLI-04-03, 59 NRC at 20.

On October 25, 2004, counsel for the NRC Staff notified the Licensing Board and

parties that the Commission has temporarily blocked public access to ADAMS, including the

Hearing File in this case, to enable the Staff to review and remove "sensitive" unclassified

information. The directive clearly reflects the Commission's post-September 11, 2001 concern

regarding security of licensed facilities and materials. However, in directing the Staff to take

these actions, the Commission has given no indication whatsoever that it views the suspension of

access to ADAMS as mandating suspension or delay in ongoing licensing proceedings. In

particular, the Commission has not in any way amended the Hearing Order in this case.

2 Moreover, as has become the standard practice of NIRS/PC in this proceeding, the
Motion is procedurally deficient. Counsel has not complied with the ground rules
established by the Licensing Board for motions, and has exceeded the 10-page limit for
motions by over 3 pages.

3 See, e.g., Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48
NRC 18, 24 (1998).

Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-04-03, 59 NRC 10
(2004); 69 Fed. Reg. 5,873 (Feb. 6, 2004)("Hearing Order").
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The NIRS/PC Motion in many respects quibbles with the Commission's decision

to suspend access to ADAMS. NIRS/PC argue regarding the Commission's authority to screen

information and complain about the unavailability of the criteria used by the NRC Staff in such

screening. These matters, however, are not properly before the Licensing Board and cannot be

resolved here. The issue before the Licensing Board is whether NIRS/PC has presented a valid

basis (i.e., "unavoidable and extreme circumstances") to suspend this proceeding - particularly

in the context of the Commission's expectations for timely hearings and the fact that the

Commission has not directed that any hearings be suspended. For the reasons discussed below,

NIRS/PC have not presented any legitimate basis for delay. In essence, NIRS/PC vastly

overstate the lack of access to documents and the limitations on the public hearing process.

B. NlRS/PC-ii Not Prejudiced by the Unavailability of ADAMS

Throughout this proceeding NIRS/PC has had, and continues to have, access to a

substantial body of information regarding LES's application and the proposed National

Enrichment Facility. First, this proceeding was noticed in the Federal Register on February 6,

2004. ADAMS was available to NIRS/PC for any and all posted documents through October 25,

2004. Moreover, as of October 25, there were 170 documents in the Hearing File in this case,

including the LES license application and all revisions thereto. NIRS/PC could review those

documents freely and download any that it wished.5 In fact, all discovery on the original set of

admitted contentions was completed prior to the loss of access to ADAMS. NIRS/PC, and its

counsel and consultants, therefore had ample good reason to obtain those documents, particularly

in preparation for both depositions of its witnesses and its depositions of LES's witnesses. The

deposition transcripts attest to the fact that NIRS/PC witnesses were reviewing copies of

5 In fact, the undersigned counsel can attest that Winston & Strawn successfully accessed
the 170 Hearing File documents prior to suspension of access to ADAMS, and
downloaded those documents from ADAMS in their entirety in electronic format.
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documents from the Hearing File that they considered to be relevant to various contentions.

Likewise, LES's witnesses were frequently questioned regarding specific documents from the

Hearing File, with documents that were marked as exhibits by counsel for NIRS/PC during the

course of the depositions. It is impossible for NIRS/PC to argue that it has not had access to

documents; it is implausible that NIRS/PC has not preserved copies of documents potentially

relevant to the contentions scheduled for hearing in February 2005.

Further assisting NIRS/PC, many regulatory documents have been served directly

upon NIRS/PC in the normal course by the NRC Staff, by including NIRS/PC and/or its counsel

on the service lists. LES has also disclosed directly to NIRS/PC over 5,600 pages of documents

during the discovery process in this proceeding. Access to those documents was not dependent

upon or affected by ADAMS. In total context, any complaints about a lack of information

appear to be extremely hollow and nothing more than an effort to delay this proceeding.

In its current Motion, NIRS/PC focus on the additions that have been made by the

NRC Staff to the Hearing File since ADAMS was closed on October 25, 2004. In fact, the NRC

Staff has added 71 documents (numbers 171 through 242; there is no document 213) since that

date. (The documents themselves may pre-date October 25, 2004. Additions to the Hearing File

are not chronological by date of the documents.) Of these 71 added documents, NIRS/PC in its

Motion identifies only 25 as potentially relevant, observing: "Some of the listed [25] items are

relevant to the forthcoming [February] proceedings based upon their titles. Other materials

require review for possible relevance. None of them can be ignored by counsel preparing for a

licensing hearing." Motion at 11. However, a review of the facts surrounding these 25

potentially-relevant documents does not support the suggestion that NIRS/PC have a sweeping

problem of access to documents in this case.
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LES has reviewed the list of 25 documents. LES's findings are summarized in an

Attachment to this filing. LES has determined that: (1) based on the service lists shown on the

face of the documents, NIRS/PC and/or its counsel were previously copied on at least 10 of the

25 documents; and (2) several of the documents are also still available on the NRC's (non-

ADAMS) website. With these facts, the Licensing Board must begin to be skeptical of the

assertions being made - and the impression being created - in the Motion. Yet even more.

importantly with respect to these 25 documents, the claim of possible relevance to the

evidentiary hearings in February is particularly dubious. Even accepting that NIRS/PC counsel

may not now have copies of the documents to review, many by their titles alone (as shown in the

Attachment) clearly concern matters that are not even remotely relevant to any environmental

contention (e.g., NEF-04-038 related to "Criticality Safe-by-Design Components").

Finally, much of the discussion in the Motion regarding the availability of

documents has become moot. We understand that, under cover letter dated December 17, 2004,

the NRC Staff has now provided to NIRS/PC electronic copies of all "non-sensitive" documents

from the Hearing File (documents 1 through 242). (Documents determined to be "sensitive" will

be provided by the Staff in redacted form in the near future, and in their unredacted form if there

is an appropriate protective order entered.) With respect to the 71 documents added to the

Hearing File after October 25, 2004 - and thus not necessarily previously available on

ADAMS6 - the NRC Staff has only designated and withheld two documents as "sensitive."

These, we understand, are Hearing File documents 231 and 240. Document 231 is not on the

NIRS/PC list of 25 documents of interest as potentially relevant to the February hearing issues.

6 These documents would not have been identified and accessible through the Hearing File
on ADAMS. However, documents added to the Hearing File after October 25, 2004 but
pre-dating that date may have been otherwise available on ADAMS until ADAMS was
suspended.
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And Document 240 is one that NIRS/PC, based upon the face value of the service list on the

document, was previously sent to NIRS/PC. Therefore, at bottom, in stark contrast with the

characterization and tone of the Motion, we are left with what is largely a non-issue. NIRS/PC

has had access to the documents relevant to this case, and will continue to have access to the vast

majority of documents without any limitations or controls.

C. Sensitive Information Can and Should be Subject to a Protective Order

NIRSIPC next argue that the evidentiary hearing should be suspended because

there cannot be a satisfactory "public hearing" so long as "sensitive" information cannot be

disclosed to the public. However, again NIRS/PC is overstating the amount of information that

would be withheld from the public. The situation actually created by the Commission's decision

to tighten access to "sensitive" unclassified information is no different from that presented by

other types of proprietary or privileged information, or indeed by classified information (e.g.,

Safeguards Information). The regulations explicitly provide for appropriate protection of the

sub-set of information in a hearing record that is privileged, proprietary, or classified, and also

allow for protective orders to govern discovery of such information. See., e.g., 10 C.F.R.

§§ 2.390, 2.705(c). A protective order is already in place in this proceeding for some limited

confidential financial information. A protective order, such as the one the NRC Staff is

suggesting, is equally adequate and appropriate to control and restrict access to "sensitive"

security information. To the extent discussion of specific protected information at a hearing

even proves necessary, limited in camera proceedings would be normal and appropriate.

(Indeed, in an ongoing proceeding involving an application by Duke Energy Corporation to

utilize mixed oxide nuclear fuel, the entire proceeding on physical security issues is being

conducted subject to a protective order governing Safeguards Information.)
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As discussed above, NIRS/PC already have been provided with all non-sensitive

information in the Hearing File. NIRS/PC will be provided with redacted versions of

"sensitive" documents - whether or not relevant to the environmental contentions - in the near

future.7 The NRC Staff will provide the unredacted documents upon entry of an appropriate

protective order. The limitations to be placed upon the "public" hearing are, therefore, very

narrow and would not violate either the Commission's regulations or the overall public hearing

requirement.8 To the extent that there may be other documents outside the Hearing File related

to uranium enrichment that NIRS/PC seeks (e.g., documents from the Claiborne hearing record),.

"sensitive" information should again be very limited.9 Any limitations or protections that the

NRC Staff may seek in order to comply with the Commission's directive to protect "sensitive"

information would presumably be carefully drawn to reflect and appropriate balancing of

interests.' 0 Accordingly, the same conclusion would apply as for the Hearing File documents.

7 Again, note that these documents will be redacted notwithstanding that many were
previously available or provided in an unredacted form, and may still be in the possession
of the parties in unredacted form.

8 NIRS/PC in their Motion also suggest, obliquely, that environmental contentions should
not go forward in February because the hearing cannot be completed on these issues.
Motion at 13. However, this argument is clearly very untimely, given that the parties
previously agreed to the schedule for hearings which was adopted by the Licensing Board
in its general scheduling order of August 16, 2004. Moreover, contrary to NIRS/PC's
suggestion, the Commission in its Hearing Order was quite explicit that the hearings on
"[t]hreshold environmental legal and policy issues need not await issuance of the final
[Environmental Impact Statement]." Hearing Order, CLI-04-03, 59 NRC at 17.

9 LES does not concede that the Commission's directive to suspend access to ADAMS
equates to a directive that the NRC Staff affirmatively review all information that may be
provided to a party in a licensing proceeding, that may be already in the possession of the
parties, or that may become part of the record in the mnatter. LES understands the
directive to apply to documents prior to posting on ADAMS.

t0 Compare Duke Energy Corp. (Catawba Nuclear Station, Units 1 and 2), CLI-04-06, 59

NRC 62, 75 (2004) (in the context of a disputed "need to know" determination on certain
Safeguards Information, the Commission emphasized that it is appropriate for the Staff to
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NIRS/PC would not be prejudiced by a protective order and the "public" nature of the hearing

would not be compromised. LES has reviewed the draft protective order proposed by the NRC

Staff and has no comment or objection.

III. CONCLUSION

For the reasons discussed above, the NIRS/PC motion to suspend the hearing

schedule in this proceeding should be summarily and completely denied. The request to direct

the NRC Staff to release the Hearing File and other documents related to uranium enrichment to

NIRSIPC and the public is overbroad and unwarranted. To the extent "sensitive" unclassified

documents are relevant to this proceeding, access to those documents can be addressed by an

appropriate protective order such as the one proposed by the NRC Staff.

Res ectfully submitted,

J.ms4.Curtiss, Esq.
rId. Repka, Esq.
M J. O'Neill, Esq.
WINSTON & STRAWN LLP
1400 L Street, N.W.
Washington, DC 20005-3502
(202) 371-5700

John W. Lawvrence, Esq.
LOUISIANA ENERGY SERVICES, L.P.
100 Sun Avenue, NE
Suite 204
Albuquerque, NM 87109

Dated at Washington, District of Columbia
this 20&' day of December 2004

make the initial determination, that the "Commission has confidence in our Staff," and
that licensing boards "should give considerable deference to the Staff's judgments").
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ATTACHMENT

DOCUMENTS IDENTIFIED BY
NUCLEAR INFORMATION AND RESOURCE SERVICE AND PUBLIC CITIZEN

AS POTENTIALLY RELEVANT TO
GENERAL SCHEDULE ENVIRONMENTAL CONTENTIONS

Item 204: Louisiana Energy Services, Request for Additional Information,
Decommissioning Funding Plan, 10/20/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Item 206: Louisiana Energy Services, L.P., National Enrichment Facility, Safety Analysis
Report, 5/19/2004

Comment:

Document incorrectly identified. LES submitted response to RAIs on SAR on
5/19/2004 (NEF-04-018). Document not relevant to any admitted environmental
contention.

Item 207: License Application, Revision 3, 9/30/2004

Revision to Applications for a Material License Under 10 CFR 70, "Domestic
licensing of special nuclear material," 10 CER 40, "Domestic licensing of source
material," and 10 CFR 30, "Rules of general applicability to domestic licensing of
byproduct, 9/30/2004

"Safety Analysis Report and Integrated Safety Analysis Summary." Revision 3,
9/30/2004

National Enrichment Facility, Environmental Report, Revision 3, 9/30/2004

Comment:

Document previously available in ADAMS.

Lindsay Lovejoy informed by e-mail of October 15, 2004 that Rev. 3 removed
ISA from Safety Analysis Report. No other substantive changes were made in
Rev.3.
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ATTACHMENT

Item 208: Integrated Safety Analysis Accident Sequences for Criticality Safe-By-Design
Components, 10/4/2004

Comment:

Document previously available in ADAMS (Accession #ML-042810215).
Document not relevant to any admitted environmental contention.

Item 209: Clarifying Information Regarding Response to NRC Request for Additional
Information ISA-61, 10/6/2004

Comment:

Document not relevant to any admitted environmental contention.

Item 210: National Enrichment Facility - Revision 3 to Un-Classified Portion of the
Fundamental Nuclear Material Control Plan, 10/7/2004

Comment:

Document not relevant to any admitted environmental contention.

Item 211: 10/21/04 Meeting Summary, 10/27/2004

10/21/2004 Summary of Meeting With Louisiana Energy Services Re LES Gas
Centrifuge Uranium Enrichment Plant Project Located in Eunice, NM,
10/27/2004

10/21/2004 - Louisiana Energy Services Meeting Summary - Attachments,
10/27/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Document remains available on NRC website.
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ATTACHMENT

Item 212: October 19, 2004, Telephone Summary: Louisiana Energy Services Discussions
on Instrumentation and Controls, 10/27/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Document not relevant to any admitted environmental contention.

Item 214: Louisiana Energy Services - Request for Additional Information on Foreign
Ownership, Control, or Influence, 10/27/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Document not relevant to any admitted environmental contention.

Item 217: E-mail from R. Krich to T. Johnson re EIS for proposed National Enrichment
Facility (NUREG-1790), 10/27/2004

Comment:

Document not relevant to any admitted contention (relates to Western Governors'
Association request regarding comment period on DEIS).

Item 219: Louisiana Energy Services, L.P. - National Enrichment Facility - Clarifying
Information Related to Items Relied On For Safety, 10/28/2004

Comment:

Document not relevant to any admitted environmental contention.

3



ATTACHMENT

Item 224: Email from R. Krich to J. Mayer, ICF Consulting re: LLNL May 97 Cost
Analysis Report, Page 45, 10/19/2004

Comment:

Revised page 45 of LLNL report provided to Lindsay Lovejoy in 10/20/2004 e-
mail.

Item 225: Email from M. Schwartz to T. Johnson re: LLNL May 97 Cost Analysis Report,
Page 45, 10/19/2004

Comment:

Revised page 45 of LLNL report provided to Lindsay Lovejoy in 10/20/2004 e-
mail.

Item 227: September 2, 2004, Telephone Summary: Louisiana Energy Services, 9/10/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Item 230: Email from T. Johnson re: Criticality Issue list, 11/3/2004

Comment:

Not relevant to any admitted environmental contention.

Item 232: Email from T. Johnson to B. Fry re: LES Telecon, 11/15/2004

Comment:

No comment. LES does not have access to document.

Item 233: Second Email from T. Johnson to B. Fry re: LES Telecon, 11/15/2004

Comment:

No comment. LES does not have access to document.
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ATTACHMENT

Item 234: Comment (30) of R. M. Krich Regarding Draft Report NUREG-1790,
Environmental Impact Statement for the Proposed National Enrichment Facility
in Lea County, New Mexico, 11 /15/2004

Comment:

Document provided by NRC Staff on December 17,2004.

Item 235: November 10,2004, Meeting Summary: Louisiana Energy Services Meeting,
11/18/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Not relevant to any admitted environmental contention.

Item 236. 11/04/2004 Telephone Summary: Louisiana Energy Services Discussions on
Nuclear Criticality Safety and Integrated Safety Analysis, 11/22/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Not relevant to any admitted environmental contention.

Item 238: November 12, 2004, Telephone Summary: Louisiana Energy Services
Discussions on Seismic Hazards, 11/19/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Not relevant to any admitted environmental contention.
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ATTACHMENT

Item 239: 11/10104 Meeting Summary, 1 1/18/2004

11/10/2004, Summary of Meeting with Louisiana Energy Services Re LES Gas
Centrifuge U Enrichment Plant, 11/18/2004

November 10, 2004, Meeting Summary: Louisiana Energy Services Meeting
(Attachments), 11/18/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Not relevant to any admitted environmental contention (involves Foreign
Ownership control or influence).

Item 240: November 4, 2004, Telephone Summary: Louisiana Energy Services Discussions
on Chemical Exposure Limits, 11/30/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Not relevant to any admitted environmental contention.

Item 241: November 2, 2004, Telephone Summary: Louisiana Energy Services Discussions
on Seismic Hazards, 11/30/2004

Comment:

Lindsay Lovejoy, M. Marriotte/NIRS, and Joseph Malherek/PC listed on
document as recipients.

Not relevant to any admitted environmental contention.

Item 242: Louisiana Energy Services, L.P., Clarifying Information Related to Probabilistic
Seismic Hazard Analysis, 11/22/2004

Comment:

Not relevant to any admitted environmental contention.
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U.S. Nuclear Regulatory Commission
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U.S. Nuclear Regulatory Commission
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U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Office of the Secretary**
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e-mail: HEARINGDOCKET@nrc.gov
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U.S. Nuclear Regulatory Commission
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Mail Stop T-3F23
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Glenn R. Smith, Esq.**
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