DATED: MAY 21, 1997 SIGNED BY: HUGH L. THOWPSON, JR

M. Wayne K. Schar ber
Deputy Conmi ssi oner
Tennessee Departnent of
Envi ronnent and Conservati on
L & C Tower, 21st Fl oor
401 Church Street
Nashville, TN 37243-1532

Dear M. Schar ber:

On May 2, 1997, the Managenment Revi ew Board (MRB) net to consider the proposed
final Integrated Materials Performance Eval uati on Program (| MPEP) report on

t he Tennessee Agreenent State Program The MRB found the Tennessee program
adequate to protect public health and safety and conpatible with NRC s
program

Section 5, page 16, of the enclosed final report presents the | MPEP teanis
recomendati ons. W request your evaluation and response to those
recomendati ons within 30 days fromreceipt of this letter.

Based on the results of the current | MPEP review, the next review w |l be
schedul ed in four years, unless program concerns devel op that require an
earlier evaluation.

| appreciate the courtesy and cooperati on extended to the | MPEP team duri ng
the revi ew and your support of the Radiation Control Program | |ook forward
to working with you in the future.

Si ncerely, /RA/

Hugh L. Thonmpson, Jr.
Deputy Executive Director
for Regul atory Prograns

Encl osure:
As stated
cc: Kenneth W Bunting, Director

Di vi sion of Superfund

M chael H. Mobley, Director
Di vi si on of Radi ol ogical Health

Law ence E. Nanney, Deputy Director
Di vi si on of Radiol ogical Health
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1.0 | NTRODUCTI ON

This report presents the results of the review of the Tennessee radiation
control program The review was conducted during the period Decenber 2-6,
1996, by a review team conprised of technical staff nenbers fromthe Nucl ear
Regul at ory Conmi ssion (NRC) and the Agreenent State of Florida. Team nenbers
are identified in Appendix A The review was conducted in accordance with the
“InterimInplenmentation of the Integrated Materials Performance Eval uation
Program Pendi ng Fi nal Comm ssion Approval of the Statement of Principles and
Policy for the Agreement State Program and the Policy Statement on Adequacy
and Conpatibility of Agreement State Prograns," published in the Federa

Regi ster on Cctober 25, 1995, and the September 12, 1995, NRC Managenent
Directive 5.6, "Integrated Materials Performance Eval uation Program (| MPEP)."
Prelimnary results of the review, which covered the period February 4, 1994
to Decenmber 6, 1996, were discussed with Tennessee managenent on Decenber 6,
1996.

A draft of this report was issued to Tennessee for factual conment on March
11, 1997. The State of Tennessee responded in a letter dated April 10, 1997
(Attachnment 1). The State's comrents were incorporated into the final report.
The Managenment Review Board (MRB) met on May 2, 1997, to consider the proposed
final report. The MRB found the Tennessee radiation control program was
adequate to protect public health and safety and conpatible with NRC s
program

The Tennessee Department of Environnent and Conservation (DEC) is the agency
wi thin Tennessee State governnent that regul ates environmental issues and
radi ati on hazards. The DEC Commi ssioner is appointed by and reports to the
Governor of Tennessee. Wthin DEC, the radiation control programis
adnmi ni stered by the Division of Radiological Health (DRH). The DRH

organi zation chart is included as Appendi x B. The Tennessee program regul at ed
563 specific licenses at the time of the review In addition to the

radi oactive materials licenses, the DRH has al so i ssued approxi mately 4500
regi strations for nmachi ne-produced radi ati on which covers about 13,000 X-ray
tubes used within the State. The DRH is al so responsible for environnental
surveill ance, emergency planning, and response to energencies. The review
focused on the materials programas it is carried out under the Section 274b.
of the Atomic Energy Act of 1954, as anended, Agreenent between the NRC and
the State of Tennessee.

In preparation for the review, a questionnaire addressing the common and non-
comon indicators was sent to the State on Cctober 15, 1996. Tennessee
provided its response to the questionnaire on Novenmber 14, 1996. A copy of
that response is included as Appendix Cto this report.

The revi ew team s general approach for conduct of this review consisted of:
(1) exam nation of Tennessee's response to the questionnaire, (2) review of
appl i cabl e Tennessee statutes and regul ations, (3) analysis of quantitative
information fromthe Division's |licensing and inspection data base,

(4) technical review of selected files, (5) field acconpani ments of four
Tennessee inspectors, and (6) interviews with staff and nanagenment to answer
questions or clarify issues. The teamevaluated the information
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that it gathered against the | MPEP performance criteria for each common and
non- common i ndi cator and made a prelimnary assessnment of the radiation
control program s performance.

Section 2, below, discusses the State's actions in response to reconmendati ons
made foll owing the previous review Results of the current review for the

| MPEP common performance indicators are presented in Section 3. Section 4

di scusses results of the applicable non-comon indicators, and Section 5
sunmmari zes the review team s findi ngs and recomrendati ons.

2.0 STATUS OF | TEMS | DENTI FI ED | N PREVI QUS REVI EWS

The previous routine review concluded on February 4, 1994, and the results
were transmitted to M. J. W Luna, on July 28, 1994. The DEC was i nfornmed
that the NRC staff determined that at that tine, the Tennessee program for
regul ati on of agreement materials was adequate to protect public health and
safety and was conpatible with the regulatory programof the NRC. All of the
recomendati ons were deternined to be satisfactorily resolved and the issues
were cl osed out as docurmented in the letter and foll owup report to M. J. W
Luna dated Cctober 4, 1994.

3.0 COVMON PERFORMANCE | NDI CATORS

| MPEP identifies five conmon performance indicators to be used in review ng
both NRC Regi onal and Agreenent State prograns. These indicators are:

(1) Status of Materials Inspection Program (2) Technical Staffing and
Training, (3) Technical Quality of Licensing Actions, (4) Technical Quality of
I nspections, and (5) Response to Incidents and Allegations.

3.1 Status of Materials Inspection Program

The team focused on five factors in reviewing this indicator: inspection
frequency, overdue inspections, initial inspection of new |licenses,
reciprocity and tinely dispatch of inspection findings to |licensees. This
eval uation is based on Tennessee's questionnaire responses to this indicator
dat a gat hered i ndependently fromthe State's inspection data tracking system
and interviews with nanagers and staff.

Revi ew of the State's inspection priorities showed that the State's inspection
frequencies for various types, or groups of licenses are at |east as frequent
as simlar license types, or groups, listed in the NRC | nspecti on Manua
Chapter (M) 2800 frequency schedule. Inspection frequencies under the
State's systemrange from6 nonths to five year intervals with two exceptions:
general ly licensed gauges/devices and in-vitro | aboratories, possessing |less
than 200 nmicrocuries of radioactive material, which are inspected initially
and thereafter only for resolution of problens. NRC inspects these prograns
initially, and every five years thereafter, as resources allow. The State has
six categories of licensees that are inspected on a six nonth frequency:

nucl ear laundries, disposal/processing facilities, incinerators, waste

handl ers (prepack and repack), and disposal facilities (burial). NRC inspects
t hese categories of |icensees on an annual basis.

In its response to the questionnaire, Tennessee indicated that as of December
6, 1996, only five core inspections of licensees located within the state were
overdue by nore than 25 percent of the State's established inspection
frequency. Three of the licensees are inspected on a six-nonth frequency so,
under NRC established frequency, these inspections would not have been

consi dered overdue. As of the date of the IMPEP review, all five inspections
were schedul ed to be conpleted by March 1997. The State al so indicated that
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three core and seven non-core |licensees |ocated outside the State were overdue
by nmore than 25 percent. The State indicated that the |icensees had not
performed work in the State and, therefore, the State was unable to perform
the inspections. |n addition, they indicated that |icense conditions had been
pl aced on the out-of-State |licenses that required the licensees to notify the
State when work was schedul ed to be performed within the State. Nevert hel ess,
the team suggested that the State periodically renmind |icensees of the
requirement to notify DRH before performing work within the State and verify
that work has not been conducted within the State's jurisdiction. These
nunbers are well within the 10 percent criterion for overdue inspections of
Managenment Directive 5.6.

The teamreviewed the initial inspection dates for 11 of 32 new |licenses that
had been issued between March 1995 and February 1996. Ten of the 11 |icensees
were inspected within six-nonths of |license issuance. One new |icensee was

i nspected at seven nonths post issuance rather than at six nonths.

The tineliness of inspection result issuance was evaluated. The results of 19
i nspections were reviewed. The typical procedure for issuing the results of
an inspection is: (1) the inspector prepares a letter that is used to
transmit the inspection results; (2) the transmttal letter is typically dated
two weeks after the inspector finalizes the letter; (3) the letter is
forwarded for supervisory review, and (4) the letter is transmtted to the
licensee after at |east two |evels of supervisory review. The review

i ndi cated that of inspections reviewed, only 10 of the 19 letters transnmitting
i nspection findings were dated within four weeks of the conpletion of the

i nspection. It was difficult to determine the dates the letters were issued
due to the inspectors dating the letters prior to supervisory review Twelve
of the 19 inspection letters were i ssued between 6 to 18 weeks after the

i nspection; one inspection letter was dispatched within 4 weeks; and it was
not possible to determ ne when the other five letters were dispatched. It is
recormended that the State review the process for report issuance with the
goal of increasing the tineliness of inspection report issuance.

The State reported in its response to the questionnaire that 139 requests for
reciprocity were received between February 4, 1994 and Cctober 29, 1996. The
team was unable to determ ne how many of these reciprocity requests were

recei ved fromthe sane |icensee. DRH perforned 33 reciprocity inspections
during the review period. This is a significant increase over the nunber of
reciprocity inspections that had been perforned during previous review cycl es.
The State's goal is to inspect at |least ten percent of the |icensees who are
aut horized to performlicensable activities under reciprocal recognition of a
radi oactive materials license issued by the NRC, an Agreenent State, or a
Licensing State. The State has met this goal. The review team was unabl e,
however, to conpare the nunber of reciprocity inspections by category of
licensee to the goals established in NRC MC 1220, "Processing of NRC Form 241,
"Report of Proposed Activities in Non-Agreenent States,' and inspection of
agreement state |licensees operating under 10 CFR Part 150.20," which is

i ncorporated by reference into MC 2800. It is recomended that the State
revi ew the nunber of reciprocity inspections it is perfornm ng against the

i nspection goals established in MC 1220.

Based on the | MPEP evaluation criteria, the review teamreconmends that
Tennessee's performance with respect to the indicator, Status of Materials
I nspection Program be found satisfactory.
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3.2 Technical Staffing and Training

| ssues central to the evaluation of this indicator include the radioactive
materials programstaffing level, technical qualifications of the staff,
training, and staff turnover. To evaluate these issues, the review team
examined the State's questionnaire responses relative to this indicator

i nterviewed DRH managenent and staff, and consi dered any possibl e workl oad
backl ogs.

The organi zation chart shows that DRH has a total of 89 positions.

Ef fectively about 50% of the staff works in whole, or in part, on matters
related to Agreement materials. DRH was authorized to fill only 59 positions
at the time of the review M. Mchael H Mbley is the Division Director and
he has a Deputy Director, M. Lawence R Nanney. The Ofice of the Director
is supported by an Adnministrative Services Section (seven personnel) which
provi des general office services and accounts receivable support to the

Di vision. The Technical Services Section (el even personnel) provides
personnel and environnmental nonitoring, |owlevel waste nmonitoring, standards
devel opnent and processing, and energency preparedness and training support to
t he Divi sion. The Enforcenent Section includes 24 staff nmenbers working out
of four Area OFfices. The distribution of the staff is as follows: the
Coordinator is located in the Nashville (Headquarters) O fice; 4 persons are
in the Nashville Area Office; 6 persons are in the Menphis Ofice; 3 persons
are in the Chattanooga O fice; and 10 staff nmenbers are in the Knoxville
Ofice.

The Licensing, Registration and Planning Section (12 personnel) |icenses and
regi sters radioactive materials and radiation producing devices used wthin
the State. Five individuals are directly involved in conducting the review of
applications and issuing licenses for the radioactive materials used under the
Agreenent. Two individuals within the Radioactive Material Specific Licensing
group also performthe reviews of sealed sources and devices (SS&D). A

di scussi on of SS&D personnel training is covered in Section 4.2.2. Four

i ndi vidual s are involved in machi ne and device permtting activities. Two

i ndi vidual s provide planning, policy and regul atory gui dance to the Division

The DRH has established qualifications for its technical classifications,

i ncluding Health Physicist 1 (HP1) and Health Physicist 3 (HP3). Applicants
at the entry level, HPl, are required to have a baccal aureate degree in a
physical or (appropriate) life science. They are usually assigned basic
responsibilities in the programuntil sufficient training experience is
obtained. They receive training in health physics, nuclear nedicine uses,
materials |icensing, inspection procedures for radioactive materials or

radi ati on produci ng devices, industrial radiography, well |ogging, emergency
response, environmental nonitoring, |owlevel radioactive waste managenent,
and standards/ procedures devel opment. Increased training warrants their

assignment to nore conplex responsibilities. HP1 staff are required to
qualify as HP3 staff after two years enploynent, one year for an individua
with an M5 in Health Physics, or their enploynent is term nated. |ndividuals
with a M5 have a shorter qualification time to reach the HP3 |evel because
they are given constructive credit for their advanced training in Health
Physi cs.

The hi gher technical classifications provide a career progression: from HP3,
one may progress to HP Supervisor 1 or 2; from HP Supervisor 1 or 2, one may
progress to HP Field O fice Manager, HP Manager 1, HP Consultant, or HP
Manager 2; from HP Manager 1 or 2, one nmy progress to HP Manager 3.
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DRH has a pragmatic approach to training and qualification. The position
description for new personnel, HPl, includes a description of several courses,
i ncludi ng several "core" courses, which a new enpl oyee is expected to
conplete. DRH trains individuals on a case-by-case basis factoring in the

i ndi vidual ' s basic experience and program needs. An individual training
programis devel oped to nmeet these needs. The DRH has an aggressive program
for nonitoring and scheduling individual training. DRH uses a data base for
pl anni ng, scheduling and nmonitoring individual training. Because of the
limted access to NRC sponsored "core" courses and other training
opportunities, it may take several years for the person without a Health
Physi cs background to conplete all “core” training requirenments.

The State has attenpted to accel erate sone individual training by sponsoring
enpl oyee attendance at courses such as the five week health physics course.
The DRH has worked very closely with the Office of State Programs (OSP) to
fill any sudden vacancies in NRC sponsored courses, especially those given in
Chatt anooga and Oak Ridge, to naxinize their training opportunities.

DRH relies heavily on an apprenticeship approach to training its personnel
Al'l new personnel are carefully coached and observed whil e perform ng various
activities related to their position. Wen supervisors determ ne that an
i ndividual is conmpetent in a particular area, e.g., fixed gauges, nuclear
medi ci ne, or industrial radiography, the individual is permtted to work with
| ess supervision in that area. This is a very subjective process and the

l ength of time spent devel oping an enpl oyee varies with the individual. An
i ndividual is not considered fully qualified in any area until there is
consensus on this point anmong the nanagenent team Interestingly, the DRH

may not limt a new enployee's first experiences to | ess conplex |icensed
activities. Depending on the need, the DRH may start training an individua
on very conplex activities as a team nenber. As an enpl oyee gains nore on-
the-job experience and training and conpletes the two years required in the
HP1 cl ass, they achi eve the journeyman (HP3) |evel of conpetency.

Personnel in the Licensing, Registration and Pl anning Section are assigned

i ncreasingly conplex licensing case work under the direction of senior staff.
They al so acconpany experienced inspectors during conpliance inspections of
conplex licenses to gain field experience.

The inspection staff receives the sanme basic training as the licensing staff.

I nspectors are required to denonstrate conpetence during acconpani ments by the
supervisor prior to being given perm ssion to performinspections

i ndependently. The DRH i nspector acconpani ment process and the teanis
findings are in Section 3.4. This information was verified through

di scussions with managers and staff, review of the questionnaire response, a
revi ew of organizational charts and a review of the position descriptions.

The team determi ned that all staff utilized for the agreement materials
program were technically qualified by evidence of their training and

experi ence.

The DRH reported that ten enpl oyees had left the Division since the 1994
review. One individual retired. Seven enployees |eft DRH for pronotion,
better conpensation or to continue their education. Two individuals were
renoved for cause. Retaining qualified personnel is not believed to be a
problem The attrition noted in the State's response is considered to be
normal given the size of the program The DRH, however, is faced with the
problem of filling vacant positions. All State government agencies are
presently under a hiring freeze instituted in early 1995. Vacated positions
cannot be filled. Strong justifications are necessary and the process is |ong
and arduous. The State's response indicated that they are in the process of



Tennessee Fi nal Report Page 6

requesting freeze releases for six positions at the time of the review. The
DRH is projecting the loss of two positions fromtheir organization within the
next six nmonths. This will reduce the total nunber of DRH positions to 87.

In summary, the State has a bal anced |icensing and i nspection programwith
approxi mately equal number of individuals involved in each area. Few
vacanci es exist at the senior level. The DRH has devel oped a strategy for
addressing the long term State-wide hiring freeze and is slowy filling vacant
positions. DRH has criteria for hiring, training and devel opi ng nenbers of
the staff to assure a continued high | evel of performance. DRH managenent
supports devel opment and denonstrated a comitment to training during this
revi ew period.

Despite their commitnment to training, the DRH has voiced a concern about the
i mpact NRC s change in policy for funding Agreenent State training will have
on their program

DRH is neeting all mission requirenents through creative resource managenent.
The repl acenent of personnel |osses will increase the size of the staff and
provide nore flexibility in neeting an unexpected, significant event.

Based on the | MPEP eval uation criteria, the review teamrecomends that
Tennessee's performance with respect to the indicator, Technical Staffing and
Trai ni ng, be found satisfactory.

3.3 Technical Quality of Licensing Actions

The revi ew t eam exam ned conpleted |icenses and casework for 78 license
actions in 23 specific license files, representing the work of five license
reviewers. The license reviewers and supervisor were interviewed when needed
to supply additional information regarding |icensing decisions or file
contents.

The license casework was selected to provide a representative sanple of
licensing actions which had been conpleted in the review period and to include
work by all reviewers. The cross sanpling included eight of the State's nmjor
Iicenses and included the followi ng types: source and devi ce manufacturing
and distribution, industrial radiography, nuclear nedicine, ganma knife, high
dose rate renote afterl oader, academ ¢ and nucl ear pharmacy. Licensing
actions reviewed included 3 new, 3 renewals, 69 amendnments, and 3

term nations. Two of the new |icenses, one renewal, and two of the

term nations were major |icenses. No major license term nation involved
deconm ssioning. The two terminations that were major |icenses were
comercial distributors of sealed sources. A list of these |licenses with case
specific coments can be found in Appendi x D

Li censing actions were reviewed for conpl eteness, consistency, proper isotopes
and quantities authorized, qualifications of authorized users, adequate
facilities and equi pment, and operating and energency procedures sufficient to
establish the basis for licensing actions. Licenses were reviewed for
accuracy; appropriateness of the license and of its conditions and tie-down
conditions; and overall technical quality. Casework was revi ewed for

ti meliness; adherence to good health physics practices; reference to
appropriate regul ations; docunentation of safety evaluation reports; product
certifications or other supporting docunments; consideration of enforcenment
history on renewal s; pre-licensing visits; peer or supervisory review as

i ndi cated; and proper signature authorities. The files were checked for
retenti on of necessary docunents and supporting data.
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Two exenptions issued were reviewed. One exenption was fromthe “Very High
Radi ati on Area” posting requirenent on a gamma knife facility door to | essen
pati ent apprehension and the other was to pernmit the preparation and

di stribution of 1-123 M GB (non- AEA material) which does not yet have an

I nvestigational New Drug (IND) or New Drug Application (NDA) fromthe Food and
Drug Adm nistration (FDA).

In general, the review team found that the |icensing actions were thorough
conpl ete, consistent, of acceptable or higher quality, and with health and
safety issues properly addressed. Special |icense tie-down conditions were
stated clearly, backed by information contained in the file, and inspectable.
Two exenptions were reviewed for this review period. Both of them had valid
justifications. The licensee's conpliance history was taken into account when
reviewi ng renewal applications as determ ned from docurmentation in the |license
files and/or discussions with the |icense reviewers.

The review team found that ternminated |icensing actions were well docunented,
showi ng appropriate transfer records and survey records. A review of the
licensing actions over the review period showed that al nost all term nations
were for |icensees possessing seal ed sources. These files showed that
docunent ati on of proper disposal or transfer was avail abl e.

The team found that |icensees have been notified of the need to file for
reciprocity on sites which are exclusive Federal jurisdiction according to All
Agreenent States Letter SP-96-022. All licenses which allow for temporary job
sites have been anended to include a standard condition in accordance with the
Al'l Agreement States Letter SP-96-022.

Li censes were renewed on a five year frequency. Licensees are tied down to
previously submitted applications, supporting docunmentation and updated
information. The State is considering extending the renewal period for
certain |licensees under specific conditions. The category of licensee and the
specific conditions that woul d be required for the renewal extension is
currently being studied. Licenses that are under tinmely renewal are anended
as necessary to assure that public health and safety issues are addressed
during the period that the license is undergoing the renewal process.

The license revi ewer passed each |licensing action up through the supervisory
chain for review Some of the licensing actions performed by the |icensing
manager do not receive a peer review. This was determ ned not to be of
concern since the licensing actions which did not receive a peer review were
of a mnor nature. Mjor licensing actions receive nultiple reviews and i nput
fromall levels up through the Director

The review team found that the current staff is well trained and experienced
in a broad range of licensing activities. The casework was reviewed for
adequacy and consistency with the NRC procedures. The State does not have
official, witten adm nistrative procedures for licensing reviews. They
follow their licensing guides during the review process to ensure that
licensees subnit the information necessary to support the license. The
licensing guides were very simlar to the NRC guides.

Based on the | MPEP evaluation criteria, the review teamreconmends that
Tennessee's performance with respect to the indicator, Technical Quality of
Li censi ng Actions, be found satisfactory.
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3.4 Technical Quality of Inspections

The teamrevi ewed the inspection reports and enforcenment docunentation for 19
i nspections conducted during the review period. The casework included a
review of the work of 13 materials inspectors fromall field offices. The
casework covered a range of license types to include medical, acadenic, and

i ndustrial |icensees. Appendix E provides a |list of the inspection cases
reviewed with case-specific coments.

The inspection procedures and techniques utilized by the State were revi ewed
and determined to be consistent with the inspection guidance provided in

MC 2800. It was found that the majority of the inspections performed by the
State were unannounced. The inspection reports provi ded docunentation of

i nspection findings in a consistent manner. For the nost part, the field

of fices were consistent in how they were docunmenting inspections. The

i nspection formused by the inspectors provided docunentati on of the
licensee's radiation safety organi zati on, program scope, facilities,

equi prent, radi ol ogi cal safety procedures, personnel monitoring, exposure to
radi ati on, receipts and di sposal records, posting, |abeling, independent
measur enents, general observations, and violations. The inspection form

al  owed i nspectors to provide brief, clear, discussions of the inspection and
rel evant findings. The reports were sufficiently detailed to support

escal ated enforcenent actions. The State's enforcenent letters were formal in
style, detail and |anguage.

I nspectors sign all routine enforcement correspondence. All of the inspection
results and routine enforcement letters were verified as having been revi ened
and approved in accordance with applicable DRH policy before issuing the
results to |icensees.

Four inspector acconpani ments were performed by a revi ew team nenber during
the period of Cctober 31 and November 13-15, 1996. One inspector was
acconpani ed during the early norning inspection of a nuclear pharmacy
facility, and three other inspectors were acconpanied to nedical facilities.
These acconpani ments are also identified in Appendix E. All of the other
fully qualified inspectors have been acconpani ed during previous reviews since
1990. On the acconpani nents, the Tennessee inspectors denonstrated
appropriate inspection techniques and knowl edge of the regulations. The

i nspectors were well prepared and thorough in their reviews of the |icensees
radi ati on safety prograns. Overall, the technical perfornmance of the

i nspectors was satisfactory, and their inspections were adequate to assess
radi ol ogi cal health and safety at the licensed facilities.

In response to the questionnaire, the State reported that 9 out of 13

i ndi viduals who are qualified to performinspections were acconpani ed by
supervisors during the review period. It was suggested that consideration be
gi ven to conducting acconpaninments with the field office supervisors that are
routinely perform ng inspections. The State's policy is to acconmpany each

i nspector at |east once each cal endar year

It was noted that the State had a variety of portable instruments for routine
confirmatory surveys and for use during incidents and energency conditions.
Instrunents were calibrated annually by a consultant or by the instrunment
manuf acturer. Laboratory sanples are anal yzed by Tennessee's Departnent of
Heal th, Division of Laboratory Services, Radiochem stry Laboratory. The

| aboratory participates in the Environmental Protection Agency's cross-check
program Approximately 400 sanples are analyzed quarterly by the | aboratory
for the Division of Radiol ogi cal Health.
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Based on the | MPEP eval uation criteria, the review teamreconmends that
Tennessee's performance with respect to the indicator, Technical Quality of
I nspections, be found satisfactory.

3.5 Response to Incidents and All egations

In evaluating the effectiveness of the State's actions in responding to

i ncidents and all egations, the review team exam ned the State's response to

t he questionnaire regarding this indicator, reviewed the incidents reported
for Tennessee's "Nucl ear Material Events Database" (NVED) against those
contained in the Tennessee files and reviewed in detail the casework of 13
incident files and 7 allegation files. |In addition, the review team
interviewed the Deputy Director, the Manager of |nspection and Enforcenent
Section, the Supervisor of the Knoxville Area field office, and the two staff
persons responsi ble for tracking incidents and all egations, and for providing
the NMED summary data to NRC

Responsibility for initial response and followup actions to incidents and

al l egations involving licensed materials rests with the Inspection and

Enf orcenment Section. Tennessee procedures require the pronpt response by the
DRH to each incident or allegation. Each incomng notification is discussed
wi th managenent and staff as appropriate and the response is coordinated with
the appropriate field staff including an on-site inspection as appropriate.
The managers related that all incidents, conplaints, and allegations are

eval uated by managenent, followed up with an inspection if possible, and
recorded and tracked in the conputerized tracking system The updated NMED
system was provided to the State on October 31, 1996 and the State has

desi gnated one individual for entering the State's data onto the system The
State has begun submitting event information on diskettes, but the State did
not have the nmodeminstalled and was unable to access the on |ine event
information at the tine of the review The State has plans for addition of
the nodem for on-line data input.

The revi ewer examined in detail the State's response and docunentation to al
13 events listed in Appendix F and verbally di scussed several other events
with the Inspection and Enforcement Section Program Manager. This effort
included the State's incident and all egation process, tracking system file
docunent ati on, open records |aws and policies, and notification of events to
ot her Federal and State Agenci es.

The review team found that the State's responses generally were well within
the performance criteria. Responses were pronpt and wel |l -coordi nated, and the
| evel of effort was commensurate with health and safety significance. Health
Physici sts were dispatched to the site when appropriate. |n general, the
State took suitable corrective and enforcenent actions, notified the NRC

other States, and other Agencies as appropriate, and followed the progress of
the investigation through until close out. The teamnoted a difference in the
reporting threshold between State reporting procedures of significant events
to NRC with respect to the definition of significant events. The State
defines a "significant event" as an event that is an abnormal occurrence or
one where nedia interest is involved. The NRC defines a "significant event"
as one that is required to be reported by the |icensee on an i medi ate or 24
hours basis. This threshold difference in reporting events to NRC resulted in
two events not being reported to NRC as significant events. In the State's
April 10, 1997 response, the DRH provided additional perspective on their
interpretation of the TN reporting procedures. However, the events were
reported to NRC | ater during the routine exchange of information. The review
t eam suggests that the State revise their definition of "significant event" to
be consistent with the definition provided in NRC gui dance on reporting
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events, and which will provide uniformity in reporting events on a nationa
basi s.

Al l egations were responded to pronptly with appropriate investigations and
foll owup actions. Concerned individuals' (Cl) identity can be protected
under the State's open record law to the extent that investigations can be
protected while underway. Program managenent related that all confidentia
information is maintained in a file which is secured in a | ocked cabinet, and
this was confirmed by the reviewer. In general, the State's response was
determ ned by the review teamto neet the indicator guidance. However, the
State's procedures do not have specific details on how known allegers or Cls
are notified concerning the actions taken by the State in response to the
concerns, specifically when the notification is needed and whet her the
notification should be verbal or in witing. All allegations, which had been
referred by Region I, were resolved. Although the State reportedly has
experi enced no problenms with their current Cl notification procedures and
policy, the team suggested that the State revisit their procedures and
determine if nore formal notification procedures are needed with respect to
notification of the Cl of the actions taken and the results of the State's

i nvestigation.

Based on the | MPEP evaluation criteria, the review teamreconmends that
Tennessee's performance with respect to the indicator, Response to Incidents
and Al l egations, be found satisfactory.

4.0 NON- COMMON PERFORMANCE | NDI CATORS

| MPEP identifies four non-comon perfornmance indicators to be used in

revi ewi ng Agreenent State programs: (1) Legislation and Regul ations, (2)
Seal ed Source and Devi ce Eval uation Program (3) Low Level Radioactive Wste
Di sposal Program and (4) Uranium Recovery. Tennessee is not authorized
pursuant to its Agreenment with NRC to regul ate urani umrecovery operations and
the State does not have a | ow | evel radioactive waste disposal site.

Therefore, only the first two non-comon performance indicators were
applicable to this review

4.1 Leqgi sl ati on and Requl ati ons

4.1.1 Leqgislative and Legal Authority

Based on previous reviews, the State’'s response to the questionnaire, and

di scussions with the staff and managenent, clear statutory authority exists
whi ch desi gnates the Tennessee DRH as the State radiation control agency with
authority over agreenent materials. The State statute that provides this

| egal authority is Title 68, Chapter 202, of the Tennessee Code Annot ated
(TCA).

Along with their response to the questionnaire, the State provided the review
teamw th copies of legislation that affects the radiation control program
The | egislative authority has been reviewed during this, and previous reviews,
and is considered adequate to protect public health and safety. Based upon

di scussions with staff, the nanagenent, and a review of the State's response
to the questionnaire, the review teamconfirmed that there have been no
changes that would negatively inpact the regul ation of agreement materials.

4.1.2 Status and Conpatibility of Regul ati ons

The Tennessee radiation control program's regulations are found in "Rul es of
t he Departnment of Environment and Conservation," Chapters 1200-2-4 through
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1200-2-12. The questionnaire docunented that DRH rul es adopted during any
cal endar year are subject to the “sunset” provisions on June 30 of the

foll owi ng cal endar year, unless approved by the State Legislature. Managenent
i ndi cated that the “sunset provision” has not been a problemsince all DRH
regul ati ons rmust be approved by the Legislature’ s Government Operations
Conmittee (GOC). Historically, all regulations approved by the GOC have been
passed by the legislature. The list of regulations provided with the State’s
response to the questionnaire was evaluated to deternine the status of the
Tennessee regul ati ons.

Four NRC regul ati on anendrments becane effective since the 1994 revi ew and were
adopted by the State:

° “Notification of Incidents,” 10 CFR Parts 20, 30, 31, 34, 39, 40,
70 anendnments (56 FR 64980) which becane effective on Cctober 15,
1991. The State's rule becane effective on Decenber 28, 1996.
NRC has reviewed this rule and has found it to be conpatible with
NRC s regul ati ons.

° “Li censing and Radi ation Safety Requirenments for Irradiators,” 10 CFR
Part 36 amendnent (58 FR 7715) which becane effective on July 1, 1993.
The DRH does not have an irradiator |icensee nor have they received an
application for an irradiator license. Therefore, the State does not
need to inplenent the requirenment at this tine. DRH managenment has
recogni zed the need to inplenent |egally binding requirements should an
application be received.

° “Definition of Land Disposal and Waste Site QA Prograns,” 10 CFR Part 61
amendment (58 FR 33886) which becane effective on July 22, 1993. The
State adopted this requirement on October 28, 1996. NRC has revi ewed
this rule and has found it to be conpatible with NRC s regul ati ons.

o "Sel f-CGuarantee as an Additional Financial Mechanism" 10 CFR Parts 30,
40, and 70 amendrments (58 FR 68726 and 59 FR 1618) that becane effective
on January 28, 1994. Note, this rule is designated as a Division 2
matter of conpatibility. Division 2 conpatibility allows the Agreenent
States flexibility to be nore stringent (i.e., the State could choose
not to adopt self-guarantee as a nethod of financial assurance). |If a
State chooses not to adopt this regulation, the State's regul ation,
however, must contain provisions for financial assurance that include at
| east a subset of those provided in NRC s regul ations, e.g., prepaynent,
surety method (letter of credit or Iine of credit), insurance or other
guarantee nethod (e.g., a parent company guarantee). It is noted that
TRH had a “Sel f-Guarantee” provision in place since 1987. NRC has
reviewed this rule and has found it to be conpatible with NRC s
regul ati ons.

The review teamidentified three regul ations that have not been put into
effect in the Tennessee program

° “Uranium M || Tailings Regul ations: Conform ng NRC Requirenments to EPA
St andards,” 10 CFR Part 40 anendrment (59 FR 36026) that became effective
on July 1, 1994. The State of Tennessee does not have a uraniummnil|
and this regulation is not required.

° "Qual ity Managenent Program and M sadm nistrations," 10 CFR Part 35
amendment (56 FR 34104) which becane effective on January 27, 1992. At
the tine of the February 1994 review, it was noted that the State's
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regul ati ons shoul d be anended to include this requirement. It has not
been adopted. The teamconfirmed that this regul ati on has been
submitted twice to the Conmi ssioner, Tennessee Departnent of Environment
and Conservation. It is presently at the Comm ssioner’'s Ofice. The
expected date of adoption of the proposed rul e cannot be predicted. NRC
is currently deferring conpatibility findings for Agreement States that
have not yet adopted a conpatible QVrule, pending resolution of the

i ssue of Agreement State conpatibility. The teamrecomended that the
DRH continue to closely follow the devel opnent of NRC s conpatibility
policy and the revision of 10 CFR Part 35 and, depending on the outcone,
t ake appropriate action on this rule.

° “Decomm ssi oni ng Recordkeepi ng Docunentati on of Restricted Areas and
Spill Sites," 10 CFR Parts 30 and 40 (58 FR 39628) that became effective
on COctober 25, 1993. Under this requirement a |icensee nust maintain
records of spills or contanination events in or around their site or
facility where they cannot renove radi oactive material or may have
spread to inaccessible areas. Li censees nust maintain as-built
drawi ngs and nodifications of structures and equi prent, or records
containing the relevant information, within their restricted areas where
radi oactive materials are used or stored. The draw ngs or records
shoul d i nclude information about normally inaccessible areas such as
buri ed pi pes that nay becone contani nated.

Agreenent States generally adopt regul ations or inmpose |egally binding
requirenments simlar to NRCs to maintain conpatibility. DRH nanagenent
asserted that they did not adopt NRC' s rule believing the State has an
ef fective conbi nati on of nechanisns in place that exceeds NRC s
requirement. Additionally, the teamcould not show that DRH had i nposed
a consistent, legally binding requirement equivalent to NRC' s upon its
licensees. Despite the lack of a regulation and the inability to
specifically identify a legally binding equivalent the teamdid not find
the State's performance lacking in this area. The review team
recormended that DRH document the rationale supporting their decision
and what l|egally binding requirements are used in place of an amendnent
to the DRH regul ations. Pursuant to the team s request, DRH exam ned
its procedures and practices and submtted an expl anation of their
position. Additionally, in the State's response dated April 10, 1997
the DRH cormitted to use legally binding requirenents. The review team
and the MRB believe that the rationale explains that DRH s |icense
application, application review, inspection, license termnation
process, environmental nonitoring procedures and record retention

requi rements provide a performance-based equivalent to NRC s
requirement. |n particular, provisions in other sections of Tennessee's
regul ations and in license conditions inposed on |icensees contain

requi rements that satisfy the essential objectives of the NRC

regul ation.

Based on information DRH submitted and further explanation provided by
the Division Director at the MRB neeting, a need does not exist for DRH
to adopt a requirenment simlar to NRCs 10 CFR Part 30.35 (g) (1) and
(2). The MRB's deternmination is that the State’'s procedures give
adequat e assurance that the intent of NRC s requirenent will be net in
this area. The review teamagrees with the MRB s deci sion

The revi ew team exam ned the procedures used in the State's regul atory process
and found that the public is offered the opportunity to comrent on proposed
regul ati ons and participate in public hearings that foll ow the comrent period.
The procedures al so require the proposed regul ati ons, proposed hearing date,
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hearing coments and anal ysis, and the final regulations to be placed on the
Department's internet home page. Draft copies of the proposed regul ations are
provided to NRC during the rul e devel opnent process and the final regul ations
are subnmitted to NRC

DRH uses a conputerized systemto follow future regulatory actions. It is the
i ntention of the DRH managenent to address these regulations in a tinely
fashion. At the tine of the reviewthe following itens are on the regul atory
agenda:

° "Timeliness in Decommi ssioning of Materials Facilities," 10 CFR Parts
30, 40, and 70 amendnents (59 FR 36026) that becane effective on August
15, 1994.

° "Preparation, Transfer for Commercial Distribution and Use of Byproduct

Material for Medical Use," 10 CFR Parts 30, 32 and 35 anmendrments (59 FR
61767, 59 FR 65243, 60 FR 322) that becane effective on January 1, 1995.

° "Frequency of Medical Exam nations for Use of Respiratory Protection
Equi prent," 10 CFR Part 20 anmendments (60 FR 7900) that becane effective
on March 13, 1995. This rule is designated as a Division 2 matter of
conpatibility. Division 2 conpatibility allows the Agreenent State the
flexibility to inplement nore stringent requirements if they so desire.

° "Radi ati on Protection Requirenments: Anended Definitions and Criteria,"
10 CFR Parts 19 and 20 amendnents (60 FR 36038) that becane effective
August 14, 1995.

° “Clarification of Decomn ssioning Funding Requirenents," 10 CFR Parts
30, 40, and 70 anendnents (60 FR 38235) that became effective
Novenber 24, 1995.

° “"Conpatibility with the International Atonm c Energy Agency," 10 CFR Part
71 anmendnment (60 FR 50248) that becane effective April 1, 1996.

° "Low Level WAste Shipnment Manifest Information and Reporting," 10 CFR
Parts 20 and 61 anmendnents (60 FR 15649, 60 FR 25983) that will becone
effective March 1, 1998. Agreement States are expected to have an
effective rule on the same date.

Based on the | MPEP eval uation criteria, the review teamrecomends that
Tennessee's performance with respect to the indicator, Legislation and
Regul ati ons, be found satisfactory.

4.2 Seal ed Source and Device Eval uation Program

In evaluating the State's SS&D eval uation program the review team studied the
i nformati on provided by the State relative to this indicator in their response
to the questionnaire, reviewed the casework and background information of al
certificates of registration issued since the February 1994 review, reviewed
procedures and gui dance, and interviewed the DRH staff and managers
responsi bl e for SS&D eval uati ons.



Tennessee Fi nal Report Page 14

4.2.1 Technical Quality of the Product Eval uati on Program

The review teamreviewed the files of the seven new or revised SS& registry
sheets issued since the February 1994 review. The SS&D registry sheets issued
by the State and evaluated by the review teamare listed with case-specific
conmments in Appendix G The technical quality of the evaluations was good and
there were no coments related to the technical quality.

The Tennessee Regul ations for Radiation Protection provide a regulatory basis
for the SS& program Tennessee regul ati ons 1200-2-10-.10 and 1200-2-10-.13
define the approval criteria and the type of information to be submitted by
the applicant for registration of sources and devi ces.

4.2.2 Technical Staffing and Training

The State reported that a three-person teamw th conbined staff efforts
equal | i ng approximately 12 weeks per year are needed for performng safety
eval uations. All persons perform ng safety eval uati ons have bachel or's
degrees, and have been trained in health physics and have taken the NRC
licensing course. The two senior reviewers have nmany years experience in
perform ng safety eval uati ons and have attended the SS&D wor kshops for
training. The reviewers denonstrated to the review teaman ability to
understand and interpret the information submtted by applicants as described
in the perfornmance criteria. The junior reviewer works under the supervision
of the two senior nmenmbers, and all evaluations receive at |east one technica
revi ew by a supervisor and a second party concurrence by supervi sion.

4.2.3 Evaluation of Defects and Incidents Regardi ng SS&Ds

There have been no reported incidents involving sources or devices approved by
the State.

Based on the | MPEP evaluation criteria, the review teamreconmends that
Tennessee's performance with respect to the indicator, Seal ed Source and
Devi ce Eval uati on Program be found satisfactory.

4.3 Low Level Radioactive Waste (LLRW Di sposal Program

In 1981, the NRC anended its Policy Statement, "Criteria for Guidance of
States and NRC in Discontinuance of NRC Authority and Assunption Thereof by
States Through Agreenent” to allow a State to seek an amendnent for the
regul ation of LLRWas a separate category. Those States with existing
Agreenents prior to 1981 were determ ned to have continued LLRW di sposa
authority without the need of an amendnent. Although Tennessee has LLRW
di sposal authority, NRC has not required States to have a program for
licensing a LLRWdisposal facility until such time as the State has been
designated as a host state for a LLRWdi sposal facility. Wen an Agreenent
State has been notified or becomes aware of the need to regulate a LLRW

di sposal facility, they are expected to put in place a regulatory program
which will neet the criteria for an adequate and conpati ble LLRW di sposa
program There are no plans for a LLRWdi sposal facility in Tennessee.
Accordingly, the review teamdid not review this indicator
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5.0 SUMVARY

As noted in Sections 3 and 4 above, the review teamfound the State's
performance with respect to each of the performance indicators to be
satisfactory. Accordingly, the teamrecommended, and the MRB concurred in
finding the Tennessee programto be adequate to protect public health and
safety and conpatible with NRC s program

Below is a sunmary |ist of recomrendations and suggestions, as nentioned in
earlier sections of the report, for consideration by the State.

1. The team suggested that the State periodically renmind |icensees of the
requirement to notify DRH before performng work within the State and
verify that work has not been conducted within the State's jurisdiction
(Section 3.1).

2. It is recormended that the State review the process for report issuance
with the goal of increasing the tineliness of inspection report issuance
(Section 3.1).

3. It is recormended that the State review the nunber of reciprocity
i nspections it is perform ng agai nst the inspection goals established in
MC 1220 (Section 3.1).

4. It was suggested that consideration be given to conducting
acconpani nents with the field office supervisors that are routinely
perform ng i nspections (Section 3.4).

5. The revi ew team suggests that the State revise their definition of
"significant event" to be consistent with the definition provided in NRC
gui dance on reporting events, and whichw |l provide uniformty in
reporting events on a national basis (Section 3.5).

6. The team suggested that the State revisit their procedures and determ ne
if more formal notification procedures are needed with respect to
notification of the Cl of the actions taken and the results of the
State's investigation (Section 3.5).

7. "Qual ity Managenent Program and M sadm nistrations," 10 CFR Part 35
amendment (56 FR 34104) which became effective on January 27, 1992. The
team reconmended that the DRH continue to closely follow the
devel opnent of NRC s conpatibility policy and the revision of 10 CFR
Part 35 and, depending on the outcone, take appropriate action on this
rule (Section 4.1.2).
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