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MEMORANDUM AND ORDER

1. This proceeding is now before Judge Cole and this presiding officer on the granted
hearing request of a group of four organizations headed by the State of Franklin Group of the
Sierra Club (collectively Sierra). The request is directed to the applications of Nuclear Fuels
Service, Inc. (Licensee) for amendments to its Special Materials License (SNM-124) to allow it
to carry out on its Erwin, Tennessee site the Blended Low-Enriched Uranium (BLEU) project.

The proceeding is governed by the provisions of the Commission’s Rules of Practice in
effect before last February. Accordingly, Sierra has filed its written presentation on the issues it
is raising and, under an extension, the responsive presentations of the Licensee and NRC Staff
are now due tomorrow — December 22.

Late yesterday — just two days before the due date for the responsive written
presentations — the Staff filed a motion seeking a Protective Order Governing Disclosure of
Sensitive Information, to which was appended a proposed Confidentiality and Non-Disclosure
Agreement to be signed by the other parties to the proceeding. According to the motion, what

is being sought is acceptable to the Licensee but not to Sierra. Presumably, therefore, Sierra
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intends to oppose the motion within the time period prescribed by the Rules.

In support of the motion, the Staff points to the October 24, 2004 notification to the
effect that public access to the Agencywide Document Access and Management System
(ADAMS) had been suspended to facilitate a security review of publicly available documents.
The purpose of the review is to ensure the removal from the NRC web site of potentially
sensitive unclassified information so as to preclude its availability to possible terrorists. Given
this action, the Protective Order and accompanying signed Agreement are said to be necessary
to enable prompt access by the parties to relevant documents and filings in the present
proceeding. And, we are told, unless they are in place by the time of the filing of the Staff’s
written presentation, that document and attachments thereto will be redacted to withhold any
protected sensitive information.

2. Obviously, action on the Staff motion must await the Sierra reply. On its face,
however, the motion raises two questions to which a written Staff response is desired.

The first of those questions relates to the timing of the motion. Having been filed a
mere two days before the due date for the Staff’s written presentation, and in the teeth of
opposition on the part of Sierra, no possibility existed for a ruling on the motion, let alone the
execution of the proposed Confidentiality and Non-Disclosure Agreement, by that due date.
Why was the motion not submitted weeks ago to enable its consideration (following the receipt
of the Sierra response) well in advance of the deadline for the Staff’s presentation? In short, it
appears that the Staff has failed to deal with this matter with anything remotely approaching
diligence. There might, however, be an explanation that counters this impression.

Secondly, the Staff’'s motion leaves uncertain whether there is a real issue here. Has
the security review of the publicly available documents pertaining to the BLEU project now been
completed and has it been determined that, in fact, there are some documents that must be

removed from the website to preclude their availability to possible terrorists? Or is it that the
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review remains in progress and, if so, when might it be completed? These questions are posed
because there are manifest reasons why, in cases such as this where there is seemingly
considerable public interest in the matter under consideration, precluding public access to
information bearing upon the subject should not be a matter of first resort.

A memorandum addressing these questions is to be filed and served no later than

Monday, December 27, 2004.

It is so ORDERED.

BY THE PRESIDING OFFICER'

/RA/

Alan S. Rosenthal
ADMINISTRATIVE JUDGE

Rockville, Maryland
December 21, 2004

'Copies of this memorandum and order were sent this date by electronic mail
transmission to the counsel for each of the participants in the proceeding.
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