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Preliminary statement

This motion is made on behalf of Petitioners Nuclear Information and Resource Service

and Public Citizen ("NIRS/PC") to compel Applicant Louisiana Energy Services, L.P. ("LES")

to comply with the schedule contained in the Memorandum and Order of the Atomic Safety and

Licensing Board (the "Board") dated October 20, 2004. In that Order the Board made an

addition to the schedule adopted in the Memorandum and Order dated August 16, 2004,

requiring filing of 10 CFR 2.704(b) expert testimony disclosures by November 24, 2004. LES

has not complied with that requirement.

Factual background

In its discovery rulings, issued by Memorandum and Order dated October 20, 2004, the

Board responded to urgings by the Commission Staff to ensure complete disclosure of expert

opinions and added the requirement that parties file expert testimony disclosures pursuant to 10

CFR 2.704(b) by'November 24, 2004. (Order, Oct. 20, 2004, at 16). As directed, NIRS/PC filed
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lengthy expert reports on that date. However, LES filed only a two-page statement identifying

witnesses and referring to the deposition testimony. LES stated:

The subject matter of the testimony to be delivered by these witnesses was identified in
depositions conducted of each witness during the period September 13 through October
15, 2004.

LES 2.704(b) Expert Testimony Disclosures Relating to General Schedule Environmental

Contentions, at 2 (Nov. 24, 2004).

The brevity of LES's disclosure may be contrasted with the scope of the issues that are to

be the subject of expert testimony:

a. Expert disclosure on the issue of need for the facility.

NIRS/PC have contended that the Environmental Report ("ER") contained in the

Application does not adequately describe or weigh the environmental, social, and economic

impacts and costs of opening the National Enrichment Facility ("NEF") in that:

(A) Louisiana Energy Services, L.P.'s (LES) presentation erroneously assumes that
there is a shortage of enrichment capacity.

(B) LES's statements of "need" for the LES plant (ER 1.1) depend primarily upon
global projections of need rather than projections of need for enrichment services
in the U.S.

(C) LES has referred to supply and demand in the uranium enrichment market
(ER 1.1), but it has not shown how LES would effectively enter this market in the
face of existing and anticipated competitors and contribute some public benefit.

(NIRS/PC EC-7). LES's principal expert witness, Michael Schwartz, stated on deposition that

his analysis of supply and demand for enrichment is reproduced in the Application (Testimony of

Schwartz, Tr. 50-51, Sept. 29, 2004). He further stated that his market analysis in based upon his

data base containing information about generation capacity, enrichment requirements, tails assay,

and other data:
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MR. LOVEJOY: Okay. Over on page four, under forecast of installation in the
nuclear power generating capacity, down about four paragraphs, it says, this forecast was
based on LES's counitry-by-country and unit-by-unit review of current nuclear power
programs and plans for the future. Is this a review that was conducted by ERI?

WITNESS SCHWARTZ: Yes.
MR. LOVEJOY: And, is this -- you know, what form does this take now in

ERI's files and materials?
WITNESS SCHWARTZ: The review itself is a review the -- are you asking

what form it is conducted in or what physically exists? What is your question?
MR. LOVEJOY: Why don't you tell me what physically exists?
WITNESS SCHWARTZ: What physically exists is a database and an

application software program that we have written that uses the input, which is our
assumptions for these units, and generates projected forecasts of generation capacity.

MR. LOVEJOY: And, did you put that database to work in preparing Exhibit
Seven?

WITNESS SCHWARTZ: Yes.
MR. LOVEJOY: Okay. And, did you thereafter apply certain data or

assumptions, one or the other, in estimating enrichment requirements for the generating
units in your database?

WITNESS SCHWARTZ: Yes.
MR. LOVEJOY: And, does that data appear in your database now?
WITNESS SCHWARTZ: Yes.
MR. LOVEJOY: Okay. And that's here in Washington?
WITNESS SCHWARTZ: Yes.
MR. LOVEJOY: So, over on page five, in a middle paragraph starting out world

basis, it says world installed nuclear power capacities forecast a rise of total of 8.7 percent.
And then it goes on to the various statistics. Is that information derived from the

database you just spoke of?
WITNESS SCHWARTZ: Yes, it is.

* * *

MR. LOVEJOY: Okay. Under 1.1.2.2, uranium enrichment requirements
forecast, you have various data that you used to develop the forecast of uranium enrichment
requirements.

Are these data that you added to your database to derive enrichment requirements
from your capacity projection?

WITNESS SCHWARTZ: Yes.
MR. LOVEJOY: And these are all in your database here in Washington --

WITNESS SCHWARTZ: Yes.
MR. LOVEJOY: Is that right?
WITNESS SCHWARTZ: Yes.

(Testimony of Schwartz, Tr. 63-66, Sept. 29, 2004). Clearly, such materials were relied upon in

preparing his opinion. Rule 10 CFR 2.704(b) requires an expert report containing "the data or

other information considered by the witness in forming the opinions." (10 CFR 2.704(b)).

3



Nevertheless, the materials used by Mr. Schwartz have not been identified and produced

pursuant to 1 0 CFR 2.704(b).

b. Expert disclosure on the issue of the impacts of deconversion:

NIRS/PC have also asserted that LES in its'ER and the Commission Staff in its Draft

Environmental Impact Statement ("DEIS") have not adequately disclosed the environmental

impacts of deconverting depleted uranium prior to disposal. Contention NIRS/PC EC-4, as

amended by order of the Board on November 22, 2004, reads:

NIRS/PC EC-4-Impacts of Waste Storage
CONTENTION: Petitioners contend that the Louisiana Energy Services, L.P.

Environmental Report (ER) lacks adequate information to make an informed licensing
judgement, contrary to the requirements of 10 C.F.R. Part 51. The ER fails to discuss the
environmental impacts of construction and lifetime operation of a conversion plant for
the Depleted Uranium Hexafluoride ("UF6") waste that is required in conjunction with
the proposed enrichment plant.

The DEIS fails to discuss the environmental impacts of the construction and
operation of a conversion plant for the depleted uranium hexafluoride waste. The DEIS
entirely relies upon final EISs issued in connection with the construction of two
conversion plants at Paducah, Kentucky, and Portsmouth, Ohio, that will convert the
Department of Energy's inventory of depleted uranium (DEIS at 2-28, 2-30, 4-53, 4-54).
Such reliance is erroneous, because the DOE plants are unlike the private conversion
plant contemplated by LES.

In litigating this contention, the nature of the conversion plant planned by LES-or the range of

options under consideration-will clearly be relevant. However, the discovery process has

generated considerable confusion on this issue. To date LES has furnished the following

information:

I . Initially, LES in its application cited three examples of strategies for the

dispositioning of depleted uranium: (a) The Lawrence Livermore National

Laboratory ("LLNL") Report, which in reference to deconversion methods

discussed the calcium fluoride ("CaF2") process, the anhydrous hydrofluoric

acid ("AHF") process, and processes to generate uranium metal, (b) the
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Claiborne Enrichment Center ("CEC") proposal, which relied upon Cogema

cost data that as.umed resale of hydrofluoric acid, and (c) the Uranium

Disposition Services, LLC ("UDS") contract with the U.S. Department of

Energy ("DOE"), which will be carried out using a CaF2 neutralization process.

(See ER at 4.13.3.1.6). However, the original Application did not commit LES

to using any specific process, and it contained no discussion of the

environmental impacts of deconversion.

2. Thereafter, in responding to the NIRS/PC Petition, LES stated that it had

focused upon the AHF deconversion process. (See LES Answer to Petitions of

NIRS/PC and New Mexico Attorney General, May 3, 2004, at 72).

3. However, LES subsequently added to the ER a reference to the DOE

Environmental Impact Statements ("EISs") for the Paducah and Portsmouth

conversion plants. (See ER at 4.13-3 (Rev. 2). As stated above, the DOE

plants will use a process different from the AHF process, one that generates

aqueous HF and CaF2. (See Paducah EIS, DOE-0359, at S-19, 1-18;

Portsmouth EIS, DOE-0360, at S-17, 1-19). An AHF plant would use a

distillation process, whose safety and other impacts are not considered in the

DOE EISs.

4. Thereafter, in depositions, LES's expert witness, Rod Krich, stated that LES

"did not rely" upon the three instances cited in the Application as examples of

deconversion strategies. (Tr., Oct. 4, 2004, at 104-05).
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5. An expert witness for LES employed by Cogema, Bernard Duperret, testified

on deposition that Cogema used a deconversioh process that generates aqueous

hydrofluoric acid for resale. (Testimony of Duperret, Tr. 76-77, Oct. 4, 2004).

6. Counsel for LES later stated that Mr. Krich "did not intend to disavow LES's

use of the CEC, LLNL Report, and UDS data," but that LES had not decided

upon a specific deconversion method or strategy, citing testimony of other LES

witnesses. (Answer of LES to Motion on behalf of NIRS/PC to Amend and

Supplement Contentions, at 38, 31-32, Nov. 5, 2004).

7. Further, recently-produced documents have shown that LES is now negotiating

with at least three entities for the construction of a deconversion plant, which

would employ a specific process in a specific location and would, therefore,

call for consideration of its own specific impacts. (See Motion on Behalf of

NIRS/PC to Allow Discovery Concerning Conversion and Disposal of

Depleted Uranium, at 9-12, Nov. 12, 2004).

Plainly, the nature of the deconversion process selected by LES, the site of a deconversion

facility, or the options being considered, require clarification. The environmental impacts of

deconversion facilities may differ markedly, depending upon the process employed and the

nature of the conversion product. (See Makhijani and Smith, Costs and Risks of Management

and Disposal of Depleted Uranium from the National Enrichment Facility, at 30-34, Nov. 24,

2004). In the DEIS, the Commission Staff has assumed that any private conversion facility

would use the same process adopted in the DOE conversion plants. (DEIS at 2-28). However,

the Staff has little substantive basis for such assumption. (NRC Staff's Response to

Interrogatories and Document Request by Petitioners NIRS/PC, at 2, Nov. 10, 2004).
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LES's disclosure fails to supply the clear statements of expert position called for by 10

CFR 2.704(b). The depositions have created only confusion and ambiguity, which is not assisted

by LES's further statement that its expert, Paul G. Schneider, may be called to provide evidence

on the analyses of impacts of deconversion contained in the DOE EISs. (LES 2.704(b) Expert

Testimony Disclosures at 2 note 1, Nov. 24, 2004). In his deposition Mr. Schneider stated only

that he would testify about the disposal of calcium fluoride; he said nothing about the DOE EISs.

(Testimony of Schneider, Tr. 96-100, Oct. 4, 2004). Obviously, LES's tardy footnote disclosure

falls far short of the requirements of 10 CFR 2.704(b).

(c) Expert disclosure on the issue of impacts upon ground water:

NIRS/PC have also asserted that the ground water impacts of the proposed NEF have

been inadequately assessed. (NIRSJPC EC-l). LES's Expert Testimony Disclosures simply

refer to the deposition testimony of Harper and Peery. Mr. Harper testified only that he would

give opinions about the three basins and the septic system planned for the NEF, viz: that they

would not leak and were adequately monitored. (Testimony of Harper, Sept. 17, 2004, at 12-13).

Mr. Peery testified that he would testify about the absence of shallow groundwater, the hydraulic

properties of the formations, and the absence of fracturing or fast flow paths. (Testimony of

Peery, Sept. 17, 2004, at 13).

In contrast, NIRS/PC's contentions, as amended and supplemented with respect to the

DEIS, include matters such as the DEIS estimates of the dimensions of perched bodies of

groundwater flowing from the stormwater detention basin and the septic leach fields, the

likelihood of leakage through liner materials, and characteristics of runoff. (See Memorandum

and Order, Appx. A at 1, Nov. 22, 2004). The reference to previous deposition testimony does

not disclose LES's expert evidence on such issues, which are clearly material.
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Argument

LES does not dispute that it is required to file expert repbrts concerning opinions to be

offered at the forthcoming hearing. See LES 2.704(b) Expert Testimony Disclosures, Nov. 24,

2004. The Board adopted such requirement in its October 20, 2004, discovery ruling, ruling

upon motions filed by NIRS/PC, LES, and the Commission Staff. The Board then made the

following addition to the discovery schedule:

(1) Party Supplementation of All Discovery Materials; and (2) Filing of Section 2.704(b)
Expert Testimony Disclosures Relating to General Schedule Environmental Contentions:
Wednesday, November 24, 2004.

Under Section 2.704(b), when directed by the presiding officer, parties are required to make the

following disclosure:

(b) Disclosure of expert testimony. (1) In addition to the disclosures required by
paragraph (a) of this section, a party other than the NRC staff shall disclose to other
parties the identity of any person who may be used at trial to present evidence under Sec.
2.711.
(2) Except in proceedings with pre-filed written testimony, or as otherwise stipulated or
directed by the presiding officer, this disclosure must be accompanied by a written report
prepared and signed by the witness, containing: A complete statement of all opinions to
be expressed and the basis and reasons therefor; the data or other information considered
by the witness in forming the opinions; any exhibits to be used as a summary of or
support for the opinions, the qualifications of the witness, including a list of all
publications authored by the witness within the preceding ten years; and a listing of any
other cases in which the witness has testified as an expert a trial or by deposition within
the preceding four (4) years. (10 CFR 2.704(b)).

The substance of the requirement is clearly the expert report with reasoning and supporting data

and exhibits. However, the disclosures filed by LES on November 24 failed to include, as to

each witness listed:

(a) a complete statement of all opinions to be expressed,

(b) the basis and reasons for the opinions,

(c) the data or other information considered by the witness in forming the opinions;
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(d) the exhibits to be used as a summary of or in support for the opinions;

(e) the qualifications of the witnesses;

(f) publications by the witnesses within the preceding ten years; or

(g) a list of cases in which the witness has testified as an expert within the preceding four

years.

As a result, matters that should have been made clear by the filings called for by the Board's

Order have been left unresolved. Importantly, the data bases underlying LES's projections of

supply and demand for enrichment services have not been made available for review by other

parties. LES has not been required to explain the nature of the deconversion plant that it will

construct or employ, or the options under consideration, so that the environmental impacts of

such plants may be assessed. Neither has LES been required to state its position on the flow of

water from sources within the NEF, the likelihood of leakage of basin liners, and the constituents

of runoff.

This proceeding is governed by an expedited schedule. LES's actions in withholding full

disclosure about the expert evidence that it has prepared for the forthcoming hearings threatens

to upset the fast-moving schedule called for by the Board. This matter cannot be brought to

hearing in February 2005 if LES continues to withhold relevant information, such as the bases

for its supply and demand analyses and the specifics of its deconversion plans. NIRS/PC request

that the Board act promptly; the expert testimony disclosure supplied by LES is clearly

inadequate and should be supplemented by the full disclosure called for by 10 CFR 2.704(b), as

the Board directed in its October 20 Order.

9



Conclusion

The Board should enter its order on this Motion to Compel, requiring the Applicant LES

to file the report called for by 10 CFR 2.704(b) with respect to each proposed witness within

seven days of the entry of such order.

Respectfully submitted,

Lindsay A. Lovejoy, Jr.
618 Paseo de Peralta, Unit B
Santa Fe, NM 87501
(505) 983-1800
(505) 983-0036 (facsimile)
E-mail: lindsavy~lindsayloveioy.com

Counsel for Petitioners
Nuclear Information and Resource Service
1424 16t' St., N.W. Suite 404
Washington, D.C. 20036
(202) 328-0002

and

Public Citizen
1600 20'" St., N.W.
Washington, D.C. 20009
(202) 588-1000

December 6, 2004
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CERTIFICATE OF SERVICE

Pursuant to 10 CFR § 2.305 the undersigned attorney of record certifies that on

December 6, 2004, the foregoing Motion on Behalf of Petitioners Nuclear Information and

Resource Service and Public Citizen to Compel Compliance With Discovery Schedule by

Applicant Louisiana Energy Services, L.P. was served by electronic mail and by first class mail

upon the following:

G. Paul Bollwerk, III
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: gpb()nrc.gov

Dr. Paul B. Abramson
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: pba(enrc.gov

Dr. Charles N. Kelber
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: cnk(lnrc.gov

James Curtiss, Esq.
David A. Repka, Esq.
Winston & Strawn
1400 L St.
Washington, D.C. 20005-3502
e-mail: jcurtiss(~winston.com

drepka(awinston.com
moneill()winston.com

John W. Lawrence, Esq.
Louisiana Energy Services, L.P.
2600 Virginia Ave., N.W.
Suite 610
Washington, D.C. 20037
e-mail: ilawrence(flnefnm.com
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I

Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 '0001
Attention: Associate General Counsel for Hearings, Enforcement, and Administration
e-mail: OGCMailCenter~nrc.gov

lbce~nrc.gov
abcl (inrc.gov
ith(-nrc.gov
dmrl (&nrc.gov

Office of Commission Appellate Adjudication
Mail Stop 0-16C1
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Tannis L. Fox, Esq.
Deputy General Counsel
New Mexico Environment Department
1190 St. Francis Drive
Santa Fe, NM 87502-1031
e-mail: tannis fox(nmenv.state.nm.us

Glenn R. Smith, Esq.
Christopher D. Coppin, Esq.
Stephen R. Farris, Esq.
David M. Pato, Esq.
Assistant Attorneys General
P.O. Drawer 1508
Santa Fe, NM 87504-1508
e-mail: ccoppin(aago.state.nm.us

dpato(aago.state.nm.us
gsmith(a)ano.state.nm.us
sfarris(aago.state.nmr.us.

Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Attention: Rulemakings and Adjudications Staff (original and two copies)
e-mail: hearingdocketamnrc.gov

'Lindsay A.Ovejoy, Jr.
618 Paseo de Peralta, Unit B
Santa Fe, NM 87501
(505) 983-1800
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(505) 983-0036 (facsimile)
e-mail: lindsavy(ilindsavloveioy.com
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