5 RAS . 8911
' DOCKETED

- USNRC

-

December 10, 2004 (3:54pm)

OFFICE OF SECRETARY
RULEMAKINGS AND
ADJUDICATIONS STAFF

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

IN THE MATTER OF )
)
PRIVATE FUEL STORAGE L.L.C. ) DOCKET NO. 72-22
) :
(PRIVATE FUEL STORAGE FACILITY) ) ASLBP NO. 97-732-02-1SFSI

APPLICANT'S RESPONSE TO STATE OF UTAH’S REQUEST
FOR ADMISSION OF LATE-FILED CONTENTION UTAH UU

Jay E. Silberg
Paul A. Gaukler
D. Sean Barnett
SHAW PITTMAN LLP
2300 N Street, N.W.
, Washington, DC 20037
Dated: December 6, 2004 Counsel for Private Fuel Storage L.L.C.

/l_emp(aTe= secy-04l secy-oa



TABLE OF CONTENTS

L AFTER THE RECORD IS CLOSED, A LATE-FILED CONTENTION
OFFERING NEW EVIDENCE MUST SATISFY THE

REQUIREMENTS OF § 2.734.....ccceenimenerirencersnsnenscssessssons Y
11 APPLICABLE LEGAL STANDARDS .......cccececvtsenmnnnnsessssescsseesssassasesassesessencs R H— 3
A. Standard for Reopening a Closed Evidentiary RECOTd ........vvueuversmsemssessessesessnssens 3
B. Standards for the Admissions of CONtENtions......ecveeeerrererrsessesersnsransnesessssesseseneres 5

III. UTAH UU DOES NOT MEET REQUIREMENTS FOR ADMITTING
CONTENTIONS UNDER § 2.714 OR REOPENING THE RECORD ,
UNDER § 2.734....ccouuiirieinnninnssinsnsncsnmnssnssnssssssssisnssessessessessisssssesesssssasssssassses reeesenesanns S

A. The Factual Bases for Utah UU Do Not Meet the Requirements for
Admitting Contentions Under § 2.714 or for Reopening the Record

UNDBER § 2.734ceucevrseemsensensssssssssssssssssssssssssssssassssssnssssssssssassssssnsesssesssssssassnses 5
1. Yucca Mountain Will be Designed to Accept Canistered
FUEL ..vriiriirieinicciinnicsnnesenstssssssnissnsasssssssesssossssssnsosssossesssssssssstsssasessnsasses 7
2. DOE is Obligated to Accept all Commercial Spent Nuclear
FUEL .. eeitirtrciseinnenessnnsiesnesssesessnississssssssassssessnesassasessssassasssnesassasssanerasans 9
a. The NWPA and Judicial Interpretations Require
DOE to Accept all Commercial SNF..........ccceeverierenueccnsncsnssesseareennes 9
b. The Standard Contract Obligates DOE to Accept
All Commercial SNF ......cocuiieveeseersersciscrssescssesssiassassssssssssssrensenss 10
c. DOE’s Acknowledgement of its Obligation to
Accept All Commercial SNF.........ccoevricrincensnsscnnnnsscssasssensennnes 12
B. The State’s Asserted New Information is Immaterial.........cccceeereiureccvcenencreenensnnne 14
1. Lack of Material Impact on the PFS FEIS NEPA Analysis ...........cu...... 14
2. Lack of Material Impact on PFS’s Financial Qualifications ..........c....... .17

IV. SHOULD UTAH UU BE ADMITTED, THE BOARD SHOULD
EXERCISE ITS PRO-TANTO AUTHORITY AND APPROPRIATELY
AMEND THE FEIS.....cutiiitiininninicnnenisnisnnsessisnissesiessesssossssesssssssisssssssssstssessess 19

V. CONCLUSION....uuititiirininsneniinsnessersesnsesssessessosssssessissssssessesssssisssasssisssssessessossssesssssssasss 20



-)

n

December 6, 2004

"UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

IN THE MATTER OF )
‘ A )
PRIVATE FUEL STORAGE L.L.C. ) DOCKET NO. 72-22
)
(PRIVATE FUEL STORAGE FACILITY) ) ASLBP NO. 97-732-02-1SFSI

APPLICANT'S RESPONSE TO STATE OF UTAH’S REQUEST
FOR ADMISSION OF LATE-FILED CONTENTION UTAH UU

Applicant Private Fuel Storage L.L.C. (“Applicant” or “PFS”) hereby responds to the
“State of Utah’s Request for Admission of Late-Filed Contention Utah UU (Ramifications of
DOE'’s Refusal to Accept Fuel in Welded Canisters ﬁom the PFS Site) or in the Alternative Peti-
tion for Rulemaking,” filed November 12, 2004, (“State Req.”). On November 16, 2004, the
Atomic Safety and Licensing Board (“Board”) ordered the State to supplement its request by ad-
dressing (1) the possible impact of 10 C.F.R. § 2.’)34 on the admission of the contention, and (2),
if admitted, whether the merits of the contention should be addressed directly by the Board rather
than initially by a Staff supplement to the Final Environmental Impact Statement (“FEIS”).! The
Board's Order also directed PFS and the Staff to address these issues in their responses to the - .
State’s Request. The State filed its supplement on November 29, 2004.2 PFS hereby files its re-
sponse to the State’s Request and the State’s Supplement. ‘

Because the evidentiary record for the proceeding has been closed, the State must satisfy

the requirements of 10 C.F.R. § 2.734 for reopening the record as well as those for late-filed con-

tentions under 10 C.F.R. § 2.714. The State meets neither, and thus Utah UU must be rejected.’

! Order (Addressing Applicant’s Request for Extension and Relafed Matters) (Nov. 16, 2004).
2 State of Utah’s Supplement to Contention Utah UU Pursuant to Board Order Dated November 16, 2004” (N ov. 29,
2004) (“State Supp.”)

3 The State requests Utah UU to be treated as a petition for rulemaking shou]d it be determined to challenge NRC
regulations. State Req. at 9-10. PFS does not argue herein that Utah UU challenges NRC regulations. In any event,
treating Utah UU as a petition for rulemaking is not a function of the Board.- See 10 C.F.R. Part 2, Subpart 4.
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1. AFTER THE RECORD IS CLOSED, A LATE-FILED CONTENTION OFFER-
ING NEW EVIDENCE MUST SATISFY THE REQUIREMENTS OF § 2.734

Section 2.734 of the NRC’s regulations governs the reopening of closed evidentiary re-

* cords in NRC licensing proceedings in order to offer new evidence into the record. Subsection

2.734(d) provides:

A motion to reopen which relates to a contention not previously in con-
troversy among the parties must also satisfy the requirements for non-
timely contentions in § 2.714(a)(1) (i) through (v).

As the Board noted in its November 16, 2004 Order, the inclusion of the word "also" in sul_)sec- :
tion (d) regarding contentions not previously in controversy seems to require a motion to reopen
the record not only for issues previously litigated but also to offer evidence underpinning a new
contention. Otherwise there would be no purpose for including subsection (d) in the regulation. '
What this reading of the regulation provides by necessary implication, the Statement of Consid-,
eration (*SOC”) issued with the promulgation of 10 C.F.R. § 2.734 stated directly: |

A motion to reopen must be filed whenever a proponent seeks to add
new information to a closed record, whether the information concerns a
new contention or one which has already been heard.

51 Fed. Reg. 19,535, 19,538-39 (May 30, 1986). The Commission went on to say:

The purpose of this rule is not to foreclose the raising of important safety
issues, but to ensure that, once a record has been closed and all timely-
raised issues have been resolved, finality will attach to the hearing proc-
ess. Otherwise, it is doubtful whether a proceeding could ever be com-
pleted.

Id. at 19,539.

NRC precedent both prior and subsequent to the promulgation of §2.734 further demon-
strates that after closing of the evidentiary record, a request to admit a new contention which of-
fers new evidence as part of its basis, must meet the criteria for motions to reopen as well as the
criteria for late-filed contentions. For example, in Palo Verde, the licensing board addressed a
petition for late intervention based on a purported discovery of substantial new information sub-

sequent to the closing of the evidentiary record but prior to the board’s issuance of its initial de-



cision.® After weighing the late-intervention criteria of § 2.714, the board determined that the
petitioner had met the "additional burden of proving that its motion to reopen the record to admit
new testimony should} be granted." Id. at 2031. Since promulgating §2.734, the Commissioh has
similarly ruled tﬁat new contentions filed during a pending appeal or remand of an initial deci-
sion must similarly satisfy both the requirements for reopening the record under §2.734 as well
as the late filing requirements of §2.714.5 _

The State baldly asserts — without any legal support — that requiring it to meet the criteria
under § 2.734 for reopening the record would offend due process. State Supp. at 2. Requiring
Contention UU to meet the § 2.734 criteria can hardly be said to offend due process. As set forth
in the SOC quoted at_)ove, the rule serves important competing purposes of allowing the raiéing
of significant safety issues balanced against achieving finality of the hearing process. Given the
duration of this proceeding, such a balancing is particularly appropriate here.

II. APPLICABLE LEGAL STANDARDS
A. Standard for Reopening a Closed Evidentiary Record

Under 10 C.F.R. § 2.734, a motion to reopen a closed record to consider additional evi-

dence will not be granted unless the following criteria are satisfied:
(a) (1) The motion must be timely ...
(2) The motion must address a significant safety or environmental issue.

(3) The motion must demonstrate that a materially different result would
be or would have been likely had the newly proffered evidence been
considered initially.

(b) The motion must be accompanied by one or more affidavits which set
forth the factual and/or technical bases for [each of] the movant’s
claim[s] that the criteria of paragraph () of this section have been satis-
fied. ... C '

10 C.F.R. § 2.734.

4 Arizona Public Service Company (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-82-117B, 16
NRC 2024, 2025, 31-32 (1982). The Commission approvingly cited this decision in its SOC. 51 Fed. Reg. at
19,535. ‘ ) :

5 See, e.g., Long Island Lighting Company (Shoreham Nuclear Power Station, Unit 1), CL1-89-1, 29 NRC 89

(1989); Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2), CLI-90-6, 31 NRC 483
(1990).




On the matter of reopening the record, the Commission has held that:

The burden of satisfying the reopening requirements is a heavy one.
Bare allegations or simple submissions of new contentions are not
enough to meet these standards.

At a minimum, the new material in support of a motion to reopen must
set forth with a degree of particularity in excess of the basis and specific-
ity requirements contained in 10 C.F.R. § 2.714(b) for admissible
contentions. Such supporting information must be more than mere
allegations; it must be tantamount to evidence and possess the attributes
set forth in 10 C.F.R. § 2.743(c) defining admissible evidence for
adjudicatory proceedings. Specifically, the new evidence supporting the
motion must be relevant, material, and reliable.

Louisiana Power & Light Co. (Waterford Steam Electric Station), CLI-86-1, 23 NRC 1, 5 (1986)

(citations and quotations omitted).
In addition to satisfying evidentiary requirements, “it must be established that ‘a different .
result would have been reached initially had [the material submitted in support of the motion]
been considered.””® The focus is on the outcome of the proceéding; the record should not be re-
opened merely because new information has been proffered, even if it is relevant.’
Finally, a decision to reopen must consider the proffered evidence in light of the re-

sponses to the motion:

[E]Jven though a matter is timely raised and involves significant safety
considerations, no reopening of the evidentiary hearing will be required
if the affidavits submitted in response to the motion demonstrate that
there is no genuine unresolved issue of fact, i.e., if the undisputed facts
establish that the apparently significant safety issue does not exist, has
been resolved, or for some other reason will have no effect upon the out-
come of the licensing proceeding.

Vermont Yankee Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC

520, 523 (1973); see also Public Service Company of New Hampshire, (Seabrook S;étion, Units
1 and 2), CLI-90-10, 32 NRC 218, 222-23 (1990).% '

¢ Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-756, 18 NRC 1340'
1344 (1983) (bracketed wording in original), quoting Northern Indiana Public Service Co. (Bailly Generatmg Sta-
tion, Nuclear-1), ALAB-227, 8 AEC 416,418 (1974).

7 See Kansas Gas & Electric Co. (Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320, 338 (1978).

¥ The applicant and staff responses may include affidavits, letters, and other materials in support of their response
filings. See Vermont Yankee, ALAB-138, 6 AEC at 523-524,




B. Standards for the Admissions of Contentions
The Board has previously set out at length the standards for the admission of contentions.

See, e.g., Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-7,

47 NRC 142, 178-81 (1998). Relevant here are the requirements for (1) “factual information or
expert opinion” that provide an adequate factual basis for claims that are (2) “material to the
grant or denial of the license application.” Id. at 179-80. As set forth below, Utah UU meets
neither of these requirements.§

III. UTAH UUDOES NOT MEET REQUIREMENTS FOR ADMITTING CONTEN-
TIONS UNDER § 2.714 OR REOPENING THE RECORD UNDER § 2.734

A. The Factual Bases for Utah UU Do Not Meet the Requirements for Admit-
ting Contentions Under § 2.714 or for Reopening the Record under § 2.734

Proposed Contention Utah UU is premised on reported statements by Gary Lanthrum, the
Director of the National Transportation Program of DOE’s Office of Civilian Radioactive Waste
Management (“OCRWM?”), “recently' announcfing] that DOE was only obligated to accept bare
fuel or fuel packaged in bolted canisters.” State Req. at 1. According to the State, “DOE’s latest
announcement” means that “fuel stored at PFS in welded canisters will not be accepted at the
peﬁnanent repository unless repacked in-bo]ted canisters.” Id. at 3. Hencc;, the State claims that

the PFS FEIS and PFS’s financial qualifications need to be revisited “to address the certainty that

fuel will not be shipped directly from the PFS site to Yucca Mountain™ and that rather “it will

have to be shipped back to the reactor site (if available) for repackaging and reshipment.” Id. at

12 (emphasis added); see also id. at 3-6, 8-9. The State further asserts that by licensing the Pri-

vate Fuel Storage Facility (“PFSF”), the NRC would be creating a “a dysfunctional national

waste management system” by “either pre-determining waste packaging for Yucca Mountain and
thereby preempting DOE’s statutory authority, or alternatively creating a disruption and added

expense to the national waste management and disposal system.” Id. at 2, 6 (emphasis adde:d).10

% PFS is not challenging the timeliness of the contentioh, and therefore it is not necessary to consider here the late-
filed factors in 10 C.F.R. § 2.714(a)(1).

19 These broadly worded policy claims are clehrly beyond the scope of this licensing proceeding. Moreover, they
plainly lack merit. See Section III. A.1., infra.



Although the State repeatedly refers to Mr. Lanthrum’s “announcement” as if it were a
formal DOE pronounceﬁent, it is not. Although Mr. Lanthrum testified before the Nuclear
Waste Technical Review Board (NWTRB”), the State cites no transcript for his remarks. In-
stead, the State relies on a declaration by Dr. Diane Nielson, a State official, which states that she
attended the October 14, 2004 NTRWB meeting in Salt Lake City, and ‘f[d]uring part 'of that
meeting” she “had occasion to talk with [Mr.] Lanthrum.” State Exh. 1, 9 4. “During the conver-
sation,” Mr. Lanthrum reportedly stated that “under the DOE standard contract with the nuclear
industry, DOE was only required to accept bare fuel” and that, “[a]s such,” “DOE would ﬁot ac-
cept spent nuclear fuel in welded canisters” and “had no obligation to pickup fuel” seaied in can-
isters at the PFSF. Id. at §4. In addition to Dr. Nielson’s declaration, the State refers to a Salt
Lake City Tribune article attributing similar statements to Mr. Lanthrum (State Exh. 2) énd an
excerpt from the NWTRB transcript of a representative from the State of Nevada Nuclear Waste
Project Office referencing off-the-record statements made by Mr. Lanthrum (State Exh. 9).!!

Since the State’s filing does not include any transcript of Mr. Lanthrum’s remarks, the
Board can fairly infer (as confirmed by our review of the entire transcript), that no support for
the State’s argument can be found in Mr. Lanthrum’s on-the-record statements. DOE’s obliga-
tions under the Standard Contract'? was not a topic covered by Mr. Lanthrum in his presentation
to the NTRWB. Indeed, Mr. Lanthrum as the OCRWM Director of the National Transportation
Program is responsible for transportation issues, and not for waste acceptance or interpretation of '
the Standard Contract. See Att. 1 at 3.

Reports of Mr. Lanthrum’s informal, off-the-record comments are insufficient either to

form the basis for an admissible contention or to support reopening the record.’® In Utah UU the

" The transcript of the statement by the Nevada representative simply does not say what the State claims that it says.
The representative did not say that “DOE would not accept spent fuel in welded canisters from the PFS site,” State
Req. at 11, but only that the “standard contracts” would need to be “renegotiated” prior to such acceptance. State
Exh. 9 at 435-36. : .

12 Standard Contract for Disposal of Spent Nuclear Fuel and/or High-Level Radioactive Waste (10 C.F.R..§ 961.11)
(“Standard Contract”). .

13 Indeed, the State’s suggestion that the Board use its subpoena power “to obtain information under oath from the
Department of Energy,” State Supp. at 8, recognizes the underlying weakness of its proffered evidence. This sug-



State asserts as a “certainty that fuel will not be shipped directly from the PFS site to Yucca
Mountain” and also claims'that, by licensing the PFSF, the NRC would be “preempting” DOE’s
authority “to set the policy and .standards of shipments to Yucca Mountain” or to establish “the
design” for Yucc;a Mountain. State Req. at 6, 12. The remarks attributed to Mr. Lanthrum did
not address DOE transportation policy or Yucca Mountain’s design. Nor did those remarks éd-
dress the potential for amending the Standard Contract in order to accept canistered fuel at Yucca
Mountain. Thus, Mr. Lanthrum’s remarks provide no basis for the State’s claims in Utah UU.

Moreover, as discussed below, the implications drawn by the State from Mr. Lanthrum’s
reported remarks are clearly erroneous. Contrary to the State’s claims, Yucca Mountain is being
designed to accept both bare and canistered spent nuclear fuel. Further, by statute, case law and
contract, DOE is required to accept all spent fuel from the utilities. DOE has acknowledged this
obligation and has repeatedly represented to Congress and to Federal, State and utility officials
that any necessary changes would be made to the Standafd Contract in order to accept spent fuel
stored in NRC-licensed canisters.

1. Yucca Mountain Will be Designéd to Accept Canistered Fuel

Thg State’s claims that Yucca Mountain would only accept “bare fiwl” and that NRC’s
licensing the PFSF would thus preempt DOE’s authority to establish Yucca Mountain’s “design”
or to set “standards” for shipping fuel to Yucca Mountain (State Req. at 6-8, 11-12) are baseless.
DOE documents show that Yucca Mountain wili be fully designed and capable of accepting can-
istered fuel. Among many other references, this is clearly set forth in both the Civilian Radioac-
tive Waste Management System (“CRWMS”’) Requirements Document — which “spe_ciﬁes the
top-level requirements” for DOE’s waste disposal activities' — and the Yucca Mountain FEIS,!*

_The State cites no documents to the contrary; nor are we aware of any.

gestion is simply an ill-disguised attempt to engage in impermissible discovery: “[a] movant in seeking to meet the
heavy burden required to justify reopening a closed record ‘is not entitled to engage in discovery in order to support
[the] motion.” Waterford, CLI-86-1,23 NRC at 6 (quoting Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CLI-85-7, 21 NRC 1104, 1106 (1985) (emphasis added).

14 «Civilian Radioactive Waste Management System Requirements Document,” U. S. Dept. of Energy, Office of Ci-
vilian Radioactive Waste Management, DOE/RW-0406, Revision 6 (Sept. 2004), at 1 (excerpts attached as Att. 1).




_ The CRWMS Requirements Document “establishes requirements for the design, devel-
opment and operation” of the various elements of the CRWM System, wﬁich are “Waste Accep-
* tance, Transportation” and the Geolbgic Repository, the latter being Yucca Mountain. Att. 1 at

1-3. The most recent revision of the Requirements Document — issued September 2004 — spells
out the “Overall System Perfoﬁnance” requirements for these elements of DOE’s waste .program

to accommodate both bare and canistered spent nuclear fuel (“SNF”) as follows:

E. CRWMS elements and facilities shall be capable of accommodating a -
range of storage and transportation technologies, including multipurpose,
dual-purpose, and single-purpose canisters, as well as bare SNF assem-

blies.

F. CRWMS facilities shall be capable of opening sealed stor-
age/transportable commercial canisters, handling the SNF, and managing
associated site generated waste streams.

Id. at 9 (emphasis added). Further, the revision history for the CRWMS Requirements Docu-

ment states in pertinent part:

Provides notice to users on MPC Policy Change, i.e., The CRWMS will
accept and accommodate a variety of cask/canister systems for commer-
cial SNF which are currently available or are being developed. These
may be individual spent fuel assemblies; or single, dual or triple purpose
cask or canister systems.

Id. at vii (emphasis added).
The FEIS for Yucca Mountain similarly makes clear that Yucca Mountain will be techni-

cally capable of handling both bare and canistered fuel. Examples of such statements from the

FEIS (attached as Attachment 2) include the following:

. Section S.3.1.1 of the Summary of the FEIS (on Rep051tory and Waste Package
Design) states that “DOE would receive materials at the repository in one of three
configurations: uncanistered fuel (spent nuclear fuel placed directly in a shipping
cask), dual-purpose canisters (containers designed to store and transport commer-
cial spent nuclear fuel), or disposable canisters (canisters for spent nuclear fuel or high-
level radioactive waste with multiple specialized overpacks to enable their storage, trans-
portation, and emplacement in a repository).” FEIS at S-12 (emphasis added).

135 «Final Environmental Impact Statement for a Geologic Repository for Disposal of Spent Nuclear Fuel and High-
Level Radioactive Waste at Yucca Mountain, Nye County, Nevada, U. S. Dept. of Energy, Office of Civilian Radio-
active Waste Management, DOE/EIS-0250, (Feb. 2004) (excerpts attached as Att. 2).



L Section S.3..1.1 goes on to state that “[clommercial spent nuclear fuel would be received

in any of the three packaging configurations. DOE cannot predict the particular
combination of uncanistered fuel, dual-purpose canisters, or disposable canisters

~ it would receive at a repository because the managers of the commercial sites would
determine the canister type, if any, they will use.” FEIS at S-13 (emphasis added).’

. ‘Discussing the waste handling facilities, the FEIS declares that “[c]asks that con-
tain commercial spent nuclear fuel in dual-purpose canisters ... would go to the
assembly transfer system.” FEIS at 2-21.

. The discussion of the waste handling facilities goes on to state that “[i]f the cask
contained dual-purpose canisters, they would be removed and placed in an over-
pack, where the top of the canister would be cut off.” Id. (emphasis added).!”

In short, Yucca Mountain is being designed to accept commercial SNF in sealed canisters. Thus,
licensing of the PFSF will not disrupt the national waste management system.

2. DOE is Obligated to Accept Al Commercial Spent Nuclear Fuel

The State's a§sertion in Utah UU that DOE will accept only bare, i.e., uncanistered, fuel
is inconsistent with DOE's statutory and judicially-recognized responsibility to accept all SNF
for disposal and the terms of the Standard Contract iinplémenting DOE'’s obligation. Moreover,
it ignores DOE’s acknowledgement of its obligation and its repeated representations that DOE

will accept spent fuel stored in NRC-licensed canisters.

a. The NWPA and Judicial Interpretations Require
DOE to Accept all Commercial SNF

Section 111 of the Nuclear Waste Policy Act (“"NWPA”) establishes that “the Federal
Govermnment has the responsibility to provide for the permanent disposal of . . . spent nuclear fuel
....” 42U.S.C. § 10131(a)(4). That responsibility has been confirmed by numerous U.S.
Courts of Appeals decisions. Seg, e.g., Indiana Michigan Power Co. v. DOE, 88 F.3d 1272,
1277 (D.C. Cir 1996) ("section 302(a)(5)(B) creates an obligation in DOE, reciprocal to the utili-
ties' obligation to pay, to start disposing of the SNF no later than January 31, 1998”); Northern

‘States Power Co. v. DOE, 128 F.3d 754, 758-59 (D.C. Cir. 1997) ("DOE's duty to act could

16 The body of the FEIS, Section 2.1.1.1 Packaging Scenarios, similarly states that “[clommercial spent nuclear fuel
could be received either uncanistered or in disposable or dual-purpose canisters.” FEIS at 2-7 (emphasis added).

17 See also FEIS at 2-23 (“Commercial spent nuclear fuel would arrive as either individual fuel assemblies placed di-
rectly into transportation casks, or in dual-purpose canisters in transportations cask that would have to be opened to
remove the fuel assemblies.”) (emphasis added).




hardly be more clear....The contractual obligations created consistently with the statutory con-
templation leave no room for DOE to argue that it does not have a clear duty to take the SNF
from the owners and generators....”); see also Alabama Power Co. v. DOE, 307 F.3d 1300, 1302

(11th Cir. 2002) (under NWPA “the U.S. Government would take responsibility for disposing of
the [nuclear] waste”); Roedler v. United States, 255 F.3d 1347, 1350 (Fed. Cir. 2001) (NWPA

“enacted to establish Federal responsibility and a definite Federal policy, for the disposal of such
[high-level radioactive] waste and spent fuel”; Standard Contract provides that “DOE will dis-

pose of their accumulated and future nuclear waste.”); Maine Yankee Atomic Power Co. v.

United States, 225 F.3d 1336-38 (Fed. Cir. 2000)(Federal Government responsible to provide for
permanent disposal of spent fuel).
b. The Standard Contract Obligates DOE to Accept All Commercial.SNF
Pursuant to the NWPA, DOE has entered into Standard Contracts with all nuclear utilities
which provide for DOE's obligation to take the utilities' spent fuel. As summarized in the DOE

regulation setting forth the Standard Contract,

Under the contract set forth in § 961.11 of this part, DOE will take title
to, transport, and dispose of spent nuclear fuel and/or high-level radioac-
tive waste delivered to DOE by those owners or generators of such fuel
or waste who execute the contract.

10 C.F.R. § 961.1. The Contract itself provides the numerous statements attesting to DOE's ob-
ligation to take the utilities' spent nuclear fuel. See generally 10 C.F.R. § 961.11. The Whereas

clauses of the Contract state DOE’s obligations broadly as included:

DOE has the responsibility for the disposal of spent nuclear fuel and
high-level radioactive waste of domestic origin from civilian nuclear
power reactors . . . ;

DOE has the responsibility, following commencement of operation of a
repository, to take title to the spent nuclear fuel or high-level radioactive
waste involved as expeditiously as practicable upon the request of the
generator or owner of such waste or spent nuclear fuel;

Article IV.B.1 broadly sets forth DOE’s responsibilities as follows:

B. DOE Responsibilities

10



1. DOE shall accept title to all SNF and/or HLW, of domestic origin,
generated by the civilian nuclear power reactor(s) specified in Appendix
A, provide subsequent transportation for such material to the DOE facil-
ity, and dispose of such material in accordance with the terms of this
contract.

Under the Standard Contract, the utilities are free to designate facilities other than the reactor
(such as the PFS facility) as the location ﬁoﬁ which DOE shall arrange transportation of their
spent nuclear fuel. ArticleI (15) (“Purchaser may designate™ the location at which DOE takes
the utility’s SNF.)

Moreover, the Standard Contract makes clear that “DOE’s obligation for disposing SNF
under [the] contract also extends to other than standard fuel.” Article VI.A.2 (b). Thus, even if
the State argues that canistered SNF, as opposed to bare SNF, is not “standard fuel,” DOE re-
mains contractually obligated to take it. Indeed, the Standard Contract specifically provides that
“previously encapsulated [fuel] assemblies” are categorized as “other tﬁan standard fuel.” See
App. E, Section B.6.b.'* While under Article VI.A.2 (b), DOE may “advise” on schedule ad-
justments necessary for “other than standard fuel” based on “technical feasibility” considera-
tions, DOE’s obligation to take and dispose of the fuel remains unaltered.’® In this respect, how-
ever, as discussed above, there is no question about the technical capabilitil of Yucca Mountain
to handle canistered fuel, as the facility is being designed to handle dual purpose canisters and to
provide for their unsealing at the Yucca Mountain repository.

In short, DOE is obligated under the Standard Contract to take and dispose of all SNF ir-

regardless of whether the SNF is bare or contained in dual purpose canisters.

18 See also Article IV.B.2 (a) of the Standard Contract which provides that DOE is to provide “specifications on
Purchaser-furnished cannisters [sic] for containment of failed fuel.”

19 Article VI.A.2(b) provides as follows:

DOE's obligations for disposing of SNF under this contract also extends to other than
standard fuel; however, for any SNF which has been designated by the Purchaser as

other than standard fuel, as that term is defined in appendix E, the Purchaser shall ob-
tain delivery and procedure confirmation from DOE prior to delivery. DOE shall ad-

vise purchaser within sixty (60) days after receipt of such confirmation request as to the
technical feasibility of disposing such fuel on the currently agreed to schedule and any
schedule adjustment for such services.

(Emphasis added.)
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c. DOE’s Acknowledgement of its Obligation to Accept All Commercial SNF

The head of DOE’s spent fuel program — the Director of OCRWM — has formally recog-
nized DOE’s obligation to accept all SNF under the Standard Contract. Furthermore, DOE has
repeatedly assured Congressional and Federal, State and utility officials that DOE would take all
appropriate actions necessary to accept SNF stored in NRC-certified caniste'rs_. |

For example, prior to the NRC certifying the dual purpose spent fuel canister system
planned for use at the Maine Yaﬁkee facility, the Governor of Maine requested the NRC to ob-
tain “binding assurances” from DOE that DOE would accept spent fuel stored using that system.
In a May 3, 2000 letter, DOE’s Director of OCRWM responded directly to the Governor and
represented that the Standard Contract with DOE already provided assurances that DOE would
accept Maine Yankee’s SNF in an NRC-approved, dual purpose canisters:

Your letter . . . requests that the Commission, as a pre-requisite to ap-
proval of the proposed rule [approving Maine Yankee’s canister system],
acquire binding assurances from the Department of Energy that the De-
partment will accept spent fuel for transport and disposal that has been
stored in accordance with NRC approved procedures. It is my belief that
there is no need for the Commission to obtain such assurances from the
Department, as they already exist under the terms of the contract for dis-
posal that the Department has with Maine Yankee Atomic Power Com-
pany. The contract covers the acceptance, transport and disposal of all

- spent nuclear fue] from the Maine Yankee reactor, regardless of the con-
dition of the spent nuclear fuel.

Att. 3 (emphasis added).?’ The Commission expressly relied upon the OCRWM Director’s letter
to the Governor — specifically pointing to the Di.rector’s assurance that DOE would accept “all
spent nuclear fuel from the Maine Yankee reactor, regardless of [its] condition” ~ in its State-
ment of Considerations certifying the canisters to be used at Maine Yankee. 65 Fed. Reg.
62,581, 62,595 (2000) (emphasis added).?! These formal and official statements made the head
.of OCRWM - expressly relied upon by the NRC in performance of its official functions — are far

20 The letter went on to note that “while the condition of the fuel does not impact the Department’s ultimate respon-
sibility for disposal under the contract, it may require” an adjustment of schedule, as already discussed above.

2 See also Att. 4, November 9, 2000 letter from the NRC Director of the Office of Nuclear Material Safety and
Safeguards (“NMSS”) to the counsel for the State of Maine in which the Director of NMSS relied upon the May 3,
2000 letter from the DOE OCRWM Director as addressing the State’s concerns of whether DOE would accept
Maine Yankee canistered fuel.
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more probative than the informal off-the-record comments of a person not responsible for waste
acceptance or the Standard Contract relied upon by the State. |

Similarly, in other instances DOE has provided assurances that canistered spent fuel
would be an acceptable waste form under the Standard Contract for canister systems licensed by

the NRC. For example:

» In a letter dated September 2, 1993, the then Acting Director of OCRWM assured
the Sacramento Municipal Utility District (“SMUD?”) that DOE “would be willing
to initiate the appropriate actions to include [SMUD’s dual purpose canister sys-
tem] as an acceptable waste form . . . ” under the terms of the Standard Contract
“[o]nce the Nuclear Regulatory Commission has certified” the system. Att. 5.2

. In the same time frame, in a letter dated October 4, 1993, DOE responded to an
inquiry from Congressman Dick regarding DOE acceptances SNF from SMUD in
which DOE reiterated its assurances that SMUD’s dual-purpose canisters system
—iflicensed by NRC — would be made an acceptable waste form. Att. 6.

° In a letter dated August 20, 1996, DOE similarly assured Yankee Atomic that
once the NRC “has certified the NAC storage-transport system, the Department
would be willing to initiate appropriate actions to include such a system as an ac-
ceptable waste form under the terms of the standard contract.” Att. 7.

. In an April 6, 2001 letter, David Zabransky, then OCRWM’s “Team Leader for
Waste Acceptance and Transportation,” acknowledged the previous “commit-
ment” DOE had made to SMUD and reaffirmed that DOE “will initiate action to
include storage systems certified by the Commission for both transportation and
storage (dual-purpose systems) as acceptable waste forms under the disposal con-
tract with SMUD.” Att. 8.2

In short, DOE has repeatedly represented to Federal, State and utility officials that either
(1) the Standard Contract provides assurances that commercial SNF in canisters will be accepted;
and (2) DOE is willing to undertake whatever actions might be necessary to make dual-purpose
canisters acceptable waste forms under the Standard Contract upon their being licensed by the

NRC. Thus, there can be no reasonable doubt that DOE will accept SNF sealed in dual purpose

2 The Acting Director went on to note that after NRC certification, DOE “would be in a better position to evaluate
its acceptability as either a standard or nonstandard waste form.” Id,

3 Mr. Zabransky further stated DOE’s expectation that the canisters, if they needed to be opened, would be opened
at the repository: “It is our current expectation that after receipt at the repository, dual purpose systems will be
opened and the spent nuclear fuel removed for placement in a waste disposal package unless the internal canister can
be demonstrated, and Nuclear Regulatory Commission licensed, as part of the final waste disposal package assem-
bly.” Att. 8 at2.
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canisters, certified by the NRC; such as those designated for use at the PFSF. Indeed their accep-
tance is clearly mandated By the Standard Contract and the numerous appellate decisions con-
firming DOE’s statutory obligations under the Contract to accept and dispose of all SNF, regard-

less of condition.

* * * * %* * * * * * * *

In sum, the State has (1) supplied an insufficient factual basis to admit Utah UU under
§ 2.714, and has (2) failed to provide sufficient evidentiary or legal basis to establish a signifi-
cant safety or environmental issue for which the evidentiary record should be reopened under
§ 2.734.
B. The State’s Asserted New Information is Immaterial

As demonstrated above, the State’s asserted bases for admitting Utah UU and reopening
the record are both factually and legally erroneous. Moreover, as demonstrated below, even ac-
cepting the State’s faulty premises, the State has failed té show any material effect on the out-
come of this licensing proceeding. For this reason also, the State fails to meet the requirements
for admitting contentions under § 2.714 or for reoi)ening the record under § 2.734.

1. Lack of Material Impact on the PFS FEIS NEPA Analysis

The State argues that a materially different result would ensue had the alleged revelation
regarding DOE’s asserted lack of willingness to accept fuel in welded canisters been before the
NRC Staff because the PFS FEIS lacks any discussion of the “cost and benefit evaluations” de-
manded under NEPA taking into account the asserted inability to ship canistered fuel to Yucca
Mountain. State Supp. at 3-4. This inability would assertedly “underminef[] the cost-benefit
analysis” in the PFS FEIS. State Req. at 3. To the contrary, such information would not have
.changed any cost-benéﬁt calculus in the FEIS, nor would a materially different NEPA analysis
have ensued based on any such asserted information. The PFS FEIS enumerates a wide range of
benefits flowing from the PFS facility — unaffected by any as_serted inability to ship spent fuel di-

rectly from PFS to a permanent repository — and expressly considers the potential need to ship
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spent fuel back to the utilities should a permanent repository be unavailable at the end of PFS’s
licensing term. | '

As both the Board and the Commission have already ruled, the FEIS demonstrates that
the PFS project will have minimal environmental impact. CLI-04-22, slip. op. at 22.2* Indeed,
the Commission noted that Board had observed that a “cost-benefit analyéis might not even be
required for the project because the environmental harms are slight” Id. Further, where the envi-
ronmental consequences are relatively insignificant, the project's overall benefits do not have to
be great to allow the project to go forward. Id. Thus, as “aptly observed” by the Board “the
cost-beneﬁt analysis [is] not be ‘central’ to the ultimate decision” under NEPA here. Q

The State asserts, however, that the “real benefit of the project” (referred to by the Board
in ruling on Utah SS) to act as an “insurance policy” in the event a permanent repositor); suffers
additional delays “evaporates if sites must maintain their spent fuel pools.” State Req. at4. The
State, however, supplies no evidence or affidavit to support its claim that a materially different
result would ensure, only mere allegation. To the contrary, the overall benefits of the PFS pro-
ject identified in the FEIS as outweighing its disadvantages would remain intact even assuming
the fuel would have to be shipped back to the original reactor site, or some other location, to
transfer the fuel from a sealed canister. See CLI-04-22, slip op. at 24-25.2° The State has failed
to demonstrate that a materially different result would ensue, i.e., a decision not to allow the pro-
ject to go forward because its proffered scenario allegedly eliminates any and all potential socie-
tal benefit.

Integral to the State’s argument on the environmental cost side of the NEPA analysis is

its claim that under the alleged DOE non-acceptance scenario spent fuel would have to be

24 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-22, 60 NRC __, slip op. at 24
(August 17, 2004).

2 As set forth there by the Commission, the PFS FEIS at 9-16 concludes that the “overall benefits of the proposed
PFSF outweigh the disadvantages and costs based on a consideration” of (1) “the need for an alternative to at-reactor
SNF storage . . . ;” (2) “the minimal radiological impacts and risks from transporting, transferring and storing the
proposed quantities of SNF canisters and casks;” (3) “the economic benefits that would accrue to the Skull Valley
Band...;” and (4) “the absence of significant conflicts with existing resource management p]ans and land use plans
within Skull Valley.”
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shipped back to the utility fuel owners, rather than directly shipped to a central repository. Even
if State’s scenario were true, it is not clear how this fact alters the NEI;A analysis with respect to
the transportation of the fuel. As stated, the transportation of the canisters and casks is expécted
to have “minirﬁai impact” on the environment. FEIS at 9-16. The State fails to provide any ba-
sis for concluding that the result of additional analysis will be materially different and only ar-
gues that more analysis should be performed in this regard. State Req. at 6. The State has pro-
vided neither affidavit nor evidence to conclude that multiple shipments will result in aﬁything
other than “minimal impact.”

Furthermore, a situation where spent fuel might not proceed directly to a national reposi-
tory was in fact already considered in the FEIS (a fact the State concedes, State Req. at 8). AA
review of the FEIS thus demonstrates that, now, even if the Board were to accept DOE's alleg-
edly new stance regarding its lack of obligation to accept PFS fuel, the NEPA analysis would not

change. The PFS FEIS states:

Service agreements (i.e. contracts) between PF S and Compames storing
SNF at the proposed PFSF will require that these companies remove all
SNF from the proposed PFSF by the time the PFS license is terminated
and PFS had completed its licensing or regulatory obligations under the
NRC license. The service agreement requirement to remove the SNF
from the proposed PFSF is not dependent upon the availability of a per-
manent geological repository. Therefore, if the PFS license is terminated
prior to the availability of a permanent geological repository, the reactor
licensees storing SNF at PFSF would continue to retain responsibility for
the fuel and must remove it from the proposed PFESF site before termina-
tion of the PFS license.

FEIS at 1-6 (emphasis added). This statement shows that the environmental impacts of the PFS
site in case a permanent repository were unavailable — a scenario whose impact on licensees
would be exactly the same as that in the scenario put forth by the State, where DOE simply re-
‘fuses to accept fuel — was fully considered in the FEIS. Further, contrary to the State’s claim that
“now, in each in every case...” spent fuel wili have to be shipped back to its owner, State Req. at
8, the FEIS statement is in no way limited by the amount of spent fuel that might have to be re-

moved from the PFS site and transferred back to its owner. If a repository is unavailable at the
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end of the PFS license term, or; in the State’s scénario, if DOE refuses to accept the fuel, the li-
censee responsible for the fuel will remove all of it from the PFS site, only to be shipped again
~ once a permanent repository becomes available.

The State also claims that the purported need to open the welded canister and repackage
the fuel poses significant environmental cost and an unanalyzed risk because of the poténtial for
worker exposure to radiation. State Req. at 5. Again, the State has failed in its burden to dem-
onstrate that a materially different result would ensue based on consideration of this information.
First, that the canisters might have to be opened and the spent fuel repackaged is already cdn—
templated for fuel that is shipped to the Yucca facility. See Yucca Mountain FEIS qudtations
above. Under the State's scenario, radiological impacts to workers will occur at different loca-
tions, i.e., the utilities' reactor sites. However, the State has failed to prove, or even allege, that
the overall impact to workers, will be materially different from that already expected. Moreover,
NRC regulations preclude any worker from receiving an annual radiation does in excess of 5
rems and require that licensees make every reasonable effort to maintain radiation exposures as
far below the dose limits as possible. 10 C.F.R. § 20.1003 (deﬁhitions for “annual limit on in-
take” and “ALARA”). The State has neither asserted nor proved evidence that corﬁpliance with
these regulations will be materially different should utilities need to repackage spent nuclear fuel.

In sum, the State’s NEPA allegations fail to meet the Burden imposed by § 2.734. A ma-
terially different result regarding economic, societal, or environmental impacts will not ensue
from the new information put forward by the State.

2. Lack of Material Impact on PFS’s Financial Qualifications

The State asserts that:

[A]bsent a condition that fuel will only be accepted at PFS’s Skull Val-
ley site if it can be shipped directly from PFS to a permanent repository,
PFS must provide reasonable assurance that each and every fuel owner
will accept fuel back for repackaging, and PFS or the fuel owner will
place, up front in an escrow account, sufficient funds to cover the cost of
fuel shipment back to the reactor or other facility for repackaging.
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State Req. at 2. In support qf this part of the contentioh, the State asserts that “[t]he reasonable
assurance the Commission found that PFS provided in its financial plan did not involve an
evaluation of operating revenue required to ensure that all casks will be shipped back to the fuel
owner.” State. Req. at 8. In its supplement, the State further claims that because each and every
cask to be shipped from the PFS site will not, as anticipated, be paid for by DOE, there is a gen-
eral unresolved issue of fact as to the lack of financial assurance in the operation of the 4,000
cask storage facility. State Supp. at 4.

The State’s assertions, however, are baseless. They totally ignore the previous litigation
in this proceeding on PFS’s financial qualifications to construct and operate the PFS facility in
Contention Utah E/Confederated Tribes B (“Utah E”). This litigation clearly established that
PFS’s utility customers are responsible for removing the spent fuel from the PFS site at their own
expense. Thus, the cost of transporting spent fuel from the PFS site is not a PFS expense regard-
less of its destination.

Specifically, in the Board’s initial granting of summary disposition on basis 5 of Utah E,
(concerning allocation of financial responsibility among the owners of the spent fuel and PFS),
the Board relied on commitments that PFS would require “that each custorlner retain title to its
[spent] fuei throughout the storage period” and would include “in each customer service agree-

ment an assignment of legal financial responsibility among the customers as the owners of the

spent fuel and PFS.” Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation)
LBP-00-06, 51 NRC 101, 126 (2000). Therefore, in granting summary disposition, the Board

required PFS to include in each service agreement provisions that would provided for

An assignment of legal and financial responsibility between the custom-
ers, as the owner of the spent fuel, and PFS including an acknowledge-
ment that each customer must retain title to its fuel throughout the stor-
age period. :

Id. at 137. In its review of the Board’s decision, the Commission required that this commitment
(and others made by PFS and relied upon by the Board) be made conditions to any license issued

for the PFS facility. It further issued a remand that required PFS to develop a Model Service

18



Agreement (“MSA”) incorporating these conditions and that provided the State an opportunity to.
challenge the adequacy of the MSA’s implementation of the license conditions. '

In accordance with the Commission remand, PFS developed a MSA which included an
assignment of legal and financial responsibility between PFS and the customers (as owners of the
spent fuel) for spent fuel to be stored at the PFS site. As part of the remand, the Board révisited
the appropriateness of its previous summary dispbsition rulings in light of the MSA. With re-
spect to basis 5 of Utah E, the Board reviewed the relevant provisions of the MSA and found that
summary disposition “on this subpart of Contention Utah E is again appropriate.” Memorandum
and Ordér (Rulings on Summary Disposition Motion and other Filings Relating to Rexﬁand from
CLI-00-13) (May 27, 2003) (“MSA M&O”) at 67. Among the provisions of the MSA found ac-
ceptable by the Board in renewing its grant for summary disposition of basis 5 was Sectfon 244

of the MSA which makes each “customer/owner responsible fo_r removing its SNF from the site

at the end of the agreement at its own expense.” Id. at 66 (emphasis added).

In short, the issue of financial responsibility for removal of the casks at the site at the end
of the term has been litigated and resolved. The State raises no new issues that would materially
alter this outcome.”®

IV. SHOULD UTAH UU BE ADMITTED, THE BOARD SHOULD EXERCISE ITS
PRO-TANTO AUTHORITY AND APPROPRIATELY AMEND THE FEIS

As set forth above, we respectfully submit that admitting Utah UU would be inappropri-
ate and improper. However, should Contention UU be admitted to the proceeding, the Board
should address the issue in the first instance, rather than have the Staff prepare a supplement to
the FEIS. 10 C.F.R. § 51.102 provides that the initial decision of the presiding officer or the li-

censing board “will constitute the record of decision” on an action for which an FEIS is required -

26 The State claims that in order to ensure that an owner will not “abandon” its fuel at the PFS site, an escrow ac-
count should be established with “sufficient funds to cover the cost of fuel shipment back to the reactor or other fa-
cility for repackaging.” State Req. at 8-9, 10. Both Commission and the Board have previously rejected analogous
arguments by the State that PFS’s customers would simply ignore their contractual obligations and have furthermore
found that the remedy mechanisms in Section 15 of the MSA provide sufficient protection to PFS to assure customer
fulfillment of their obligations under the MSA. Private Fuel Storage, L.L..C. (Independent Spent Fuel Storage Instal-
lation), CLI-04-10, 59 NRC __, slip op. at 10 (March 24, 2004); MSA M&O at 61, 71-72
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and for which a hearing is held under Part 2, Subpart G. If a licensing board reaches a conclu-
sion different from that set forth in the FEIS, the statement “s simply deemed amended pro

tanto.” Allied-General Nuclear Services (Barnwell Nuclear Fuel Plant Separations Facility),

ALAB-296, 2 NRC 671, 680 (1975); accord Philadelphia Electric Co. (Limerick Generating Sta-

tion, Units 1 and 2), ALAB-819, 22 NRC 681, 705-07 (1985). The board's conclusion is ordinar-
ily based on evidence presented by the parties. Id. Therefore, in assessing Contention UU, the
Board can consider all of the evidence and information put forward by the parties in their respec-
tive pleadings.?’
V. CONCLUSION
For the foregqing reasons, the Board should reject proposed Contention Utah UU.

Respectfully submitted,

cul

Jay E. Silberg
Paul A. Gaukler
D. Sean Bamnett
SHAW PITTMAN LLP
2300 N Street, N.W.
Washington, DC 20037
December 6, 2004 Counsel for Private Fuel Storage L.L.C.

Document #: 1447929 v.1

%1 The circumstances present here differ markedly from those present with respect to SUWA B referred to by the
Board in its November Order. There, the Board denied the Apphcant's summary disposition motion because the
Staff had not formally evaluated the rail-line alternatives at issue, and the FEIS containing such an evaluation was
then soon expected. Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-03-30, 58
NRC 454, 468 (2003). Here, the Staff's evaluation is complete and the FEIS available. Any material disputes of
fact or law regarding the sufficiency of the Staff's evaluation can be aired by the parties’ pleadings’and subrmssxons
and then ruled on by the Board.
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1. INTRODUCTION

1.1 IDENTIFICATION

This document specifies the top-level requirements for the Civilian Radioactive Waste:
Management System (CRWMS). The document is referred to herein as the CRD, for CRWMS
Requirements Document.

1.2 PURPOSE

The CRD addresses the requirements of DOE Order 413.3, Program and Project Management
Jor the Acquisition of Capital Assets, by providing the Secretarial Acquisition Executive (Level
0) scope baseline and the Program-level (Level 1) technical baseline. The Secretarial
Acquisition Executive approves all of OCRWM'’s critical decisions and changes against the
Level 0 baseline; the OCRWM Director approves changes against the Level 1 baseline.: These
baselines establish the top-level technical scope of the CRMWS and its three projects, as
described in section 1.3.2. In turn, organizations responsible for design, development, and
operation of system elements described in this document will prepare subordinate project-level
documents that are consistent with the CRD. Changes to requirements will be managed in
accordance with established change control procedures. :

The CRD establishes requirements for the design, development, and operation of the CRWMS.
It specifically addresses the top-level governing laws and regulations (e.g., Nuclear Waste Policy
Act (NWPA), 10 CFR Part 63, 10 CFR Part 71, etc.) along with specific policy, performance
requirements, interface requirements, and system architecture. The CRD shall be used as a
vehicle to incorporate specific changes in technical scope or performance requirements that may
have significant program implications. Such may include changes to the program mission,
changes to operational capability, and high visibility stakeholder issues.

The CRD uses a systems approach to: 1) identify key functions that the CRWMS must perform,
2) allocate top-level requirements derived from statutory, regulatory, and programmatic sources,
and 3) define the basic elements of the system architecture and operational concept. Project-
level documents address CRD requirements by further defining system element functions,
decomposing requirements into significantly greater detail, and developing designs of system
components, facilities, and equipment.

The CRD addresses the identification and control of functional, physical, and operational
boundaries between and within CRWMS elements. The CRD establishes requirements regarding
key interfaces between the CRWMS and elements external to the CRWMS. Project elements
define interfaces between CRWMS program elements.

The Program has developed a change management process consistent with DOE Order 413.3.
Changes to the Secretarial Acquisition Executive and Program-level baselines must be approved
by a Program Baseline Change Control Board. Specific thresholds have been established for
identifying technical, cost, and schedule changes that require approval.
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The CRWMS continually evaluates system design and operational concepts to optimize
performance and/or cost. The Program has developed systems analysis tools to assess potential
enhancements to the physical system and to determine the impacts from cost saving initiatives,
scientific and technological improvements, and engineering developments. The results of
systems analyses, if appropriate, are factored into revisions to the CRD as revised Programmatic

Requirements.
1.3 SYSTEM OVERVIEW

The mission and waste management concept of the system and system elements are described in
this section.

1.3.1 CRWMS Mission

The NWPA assigned the U.S. Department of Energy (DOE) the mission to develop and operate
an integrated waste management system for acceptance, transportation, and disposal of Spent
Nuclear Fuel (SNF) and High-Level Radioactive Waste (HLW). The NWPA also established the
Office of Civilian Radioactive Waste Management (RW) to carry out that mission. RW, in turn,
is developing the CRWMS as the operational and physical system capable of performing the
integrated management system functions. The mission of the CRWMS is to manage and dispose
~ of SNF and HLW in a manner that protects the health, safety and the environment; enhances
national and energy security; and merits public confidence.

The CRWMS is developing a monitored geologic repository (MGR) at Yucca Mountain, Nevada
— a site recommended by the President and approved by Congress in July 2002. The MGR is
being licensed to dispose of 70,000 metric tons of SNF and HLW, as authorized by the NWPA,
Section 114(d). Projections of SNF and HLW that are expected to be generated indicate that
significantly more than 70,000 metric tons will require geologic disposal. '

Although RW has analyzed the impacts of disposal of more than 70,000 metric tons in a single -
repository, RW will request a license from the Nuclear Regulatory Commission for emplacement
of only 70,000 metric tons. In accordance with the Nuclear Waste Policy Act, the Secretary of
Energy will report to Congress on the need for a second repository between January 1, 2007, and
January 1, 2010. The report will consider the total projected future inventory of SNF and HLW,
the physical capacity of the first repository site at Yucca Mountain, and the capabilities of
existing and future waste form development technologies.

1.3.2 Waste Management System Concept

The mission of the CRWMS is accomplished by three system elements: Waste Acceptance,
Transportation, and Monitored Geologic Repository. These system elements work in
conjunction with each other to fulfill a variety of functional and performance requirements
intended to make the transportation and disposal of SNF and HLW in a geologic medium safe,
environmentally acceptable, and cost effective. The CRWMS will provide appropriately
documented conformance verification, accountability, and traceability of the SNF and HLW
from initial acceptance to final closure of the MGR.
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CRWMS

Waste Transportation )
Acceptance P MGR Element
Element
Element

Figure 1. CRWMS Architecture

The responsibilities of each element are summarized below:

The Waste Acceptance element is the primary interface with Purchasers (non-Federal
entities who have entered into a contractual agreement with DOE), Custodians
(government entities possessing SNF considered candidate for disposal), and Producers
(generators of HLW). The element establishes the waste acceptance and waste form
requirements; manages the contract/agreement process; accepts title to the waste; and
maintains records of CRWMS capacity, SNF/HLW quantities, location and characteristics.

The Transportation element is responsible for designing, acquiring, constructing, operating,
and maintaining the infrastructure necessary to transport SNF and HLW from
Purchaser/Custodian/Producer sites to the Monitored Geologic Repository. This element is
also responsible for establishing the institutional relations with industry, States, tnbes and
local governments needed to support the Transportation mission.

The Monitored Geologic Repository element is responsible for designing, licensing,
constructing, operating, and permanently closing the geologic repository at the Yucca
Mountain site to emplace and isolate 70,000 metric tons of SNF and HLW.

The CRWMS architecture is influenced by supporting elements that ensure a systems approach
is utilized in the development, evolution, and acquisition of the system elements. These
supporting elements ensure that continued, ongoing enhancements are factored into all Program
activities, including:

Systems Analysis and Strategy Development supporting element implements
technical management approaches at the Program-level and provides policy
guidance to system elements. These approaches include top-level design and
operations concept system analyses and analyses of total system life cycle costs of
the CRWMS.

Science and Technology and International supporting element evaluates alternative, -
cutting-edge technologies and improved scientific methodologies, and recommends
initiatives for implementation to system elements for further development. This
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supporting element also monitors international approaches to waste management
and incorporates beneficial plans, policies, and techniques into the CRWMS.
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3.2 OVERALL SYSTEM-LEVEL REQUIREMENTS
3.2.1 Overall System Performance |

A. The CRWMS shall be designed to accept, transport, and dicpose of commercial SNF
DOE SNF, vitrified defense HLW, and vitrified commercial HLW, in accordance
with the NWPA and implementing regulations.

B. The CRWMS shall be capable of receiving SNF and HLW at the annual receipt ratcs
are specified in Table 1.

Table 1. CRWMS Receipt Rates'?? (in MTHM or Equivalent/Year (nominal))

Commercial SNF and HLW | Govermment-managed Nuclear Materials
Year Received Annually at . . '
Repository Received Annually at Repository
Naval SNF - 3 canisters
2010 400
DOE SNF and DHLW*
Naval SNF -3 canisters
2011 600 DOE SNF and DHLW *
Naval SNF -6 canisters
2012 1,200 DOE SNF and DHLW*
Naval SNF -6 canisters
2013 2,000 DOE SNF and DHLW *
. Naval SNF — 12 canisters
2014 3,000 DOE SNF and DHLW *
2015-2032 3,000 [Balance of naval SNF, DOE SNF, and DHLW
2033 1.800 within planning allocation]
TOTAL 63,000 . 7,000

! The actual operational load is a function of the numbers, types and sizes of casks and canisters in which the SNF
and HLW are accepted from the points of origin. Since these specific numbers will not be determined until
Purchaser/Producer/Custodian agreements are reached and schedules are established, the receipt rates are estimated
in terms of desired systems-level MTHM acceptance rates.

2 The receipt schedule of Government-managed nuclear materials will be provided by the DOE Office of
Environmental Management (EM) and the Naval Nuclear Propulsion Program (NNPP), in accordance with
memoranda of agreement (MOA), 5 years prior to acceptance. For planning purposes, naval SNF is to be included
among the earliest shipments to the repository.

3 The rates in this schedule are targets only and do not create any binding lcgal obligation on the Department of

Energy.
4 Target receipt rates for these wastes will be further defined in the Integrated Acceptance Schedule developed in

accordance with the RW/NNPP and RW/EM MOAs.
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C. The CRWMS shall accept 70,000 MTHM or equivalent of SNF/HLW for disposal in
the first repository as authorized by the NWPA, Section 114(d). The allocation, by
waste type, is specified in Table 2.

Table 2. Amount of SNF/HLW To Be Accepted in First Repository

(in MTHM or Equivalent)

Type Amount
Commercial SNF and HLW 63,000
Defense HLW 4,667 |
DOE and nava! SNF . 2,333
Total 70,000

D. The CRWMS shall only accept, transport, and dispose of SNF or HLW that is not
subject to regulation as hazardous waste under the Resource Conservation and
Recovery Act of 1976 (RCRA) Subtitle C in the first geologic repository licensed by
NRC under the NWPA.

E. CRWMS elements and facilities shall be capable of accommodating a range of
storage and transportation technologies, including multipurpose, dual-purpose, and
single-purpose canisters, as well as bare SNF assemblies.

F. CRWMS facilities shall be capable of dpening sealed storage/transportable
commercial canisters, handling the SNF, and managing associated site generated
waste streams. ' '

G. The CRWMS design shall comply with the agreements established under the
Integrated Interface Control Document (DOE/RW-0511) to ensure:

1. compatibility of DOE-owned SNF and HLW waste forms with MGR surface
facility interfaces, including canister handling interfaces, and

2. compatibility between transportation equipment (e.g., transporters) and
transported items (e.g., casks and canisters) with mechanical and envelop
interfaces.

H. The CRWMS is responsible for the transport of DOE SNF and HLW in casks
certified by the NRC. NNPP is responsible for canistering and transporting naval SNF
to the repository. '

1. CRWMS facilities .shall manage hazardous, nonhazardous, and mixed radioactive
wastes in a cost effective manner that meets or exceeds compliance with applicable
regulations and protects the health and safety of the public, workers, and the
environment consistent with DOE Order O 450.1, Environmental Protection

Program.
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J. All CRWMS element structures, systems, and components shall be -designed and
fabricated in accordance with appropriate industry codes, standards, and engineering
principles and practices with particular attention to those which incorporate system
safety, human factors, reliability, availability, mamtamabxllty, habitability standards,
and environmental protection. _
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Summary

issued the Supplement to the Draft EIS that evaluated the repository design described in the Yucca
Mountain Science and Engineering Report: Technical Information Supporting Site Recommendation
Consideration, which it issued in May 2001. The flexible design analyzed in the Supplement includes an
improved understanding of the interactions of potential repository features with the natural environment,
the addition of design features for enhanced waste containment and isolation, and evolving regulatory
requirements. -Rather than analyzing the three thermal load scenarios (high, intermediate, and low
thermal loads) as in the Draft EIS, the Final EIS analyzes a range of operating modes (higher- to lower-
temperature) for the flexible design. Because (1) thermal load is no longer the descriptive parameter for
"specifying thermal management scenarios for the proposed repository, and (2) an effort was made in the
Final EIS to avoid confusion and to clarify the impacts of the Proposed Action, DOE has not carried the
“earlier thermal load scenarios through to the Final EIS. (A comparison between the thermal load
scenarios and the repository operating modes for the flexible design is provided in the Supplement to the
Draft EIS.)

FLEXIBLE DESIGN

The flexible design includes the ability to operate the proposed repository in a range of operating
modes that are characterized by higher and lower temperatures and associated humidity conditions.
Higher-temperature means that at least a portion of the emplacement drift rock wall would have a
maximum temperature above the boiling point of water at the elevation of the repository. The
ranges analyzed for the lower-temperature operating mode include conditions under which the drift
rock wall temperatures would be below the boiling point of water, and under which the surface
temperature of the waste package would not exceed 85°C (185°F).

Modifications from the repository design introduced in the Draft EIS and analyzed in the Supplement
to the Draft EIS include:

e The ability to blend hotter and cooler commercial spent nuclear fuel assemblies (the
assemblies produce most of the heat generated by waste materials in a geologic reposnory)
to control the heat generation of waste packages

¢ The flexibility to include a facility on the surface for aging (that is.' cooling) of hotter
commercial spent nuclear fuel to control the heat of waste packages

s Increased ventilation (forced and natural) to enable a cooler repository
« Increased spacing between emplacement drifts to allow a moisture pathway between drifts

e The operational flexibility to vary the spacing between the waste packages in a drift to
- manage the heat load

o Modified waste packages and the addition of titanium drip shields to improve overall
performance and divert moisture '

The purpose of the flexible design is to improve the long-term performance of the proposed
repository, and reduce associated uncertainties.

R A AP

DOE would receive materials at the repository in one of three configurations: uncanistered fuel (spent
nuclear fuel placed directly in a shipping cask), dual-purpose canisters (containers designed to store and
transport commercial spent nuclear fuel), or disposable canisters (canisters for spent nuclear fuel or high-
level radioactive waste with multiple specialized overpacks to enable their storage, transportation, and
emplacement in a repository). All DOE materials (spent nuclear fuel and high-level radioactive waste)

S-12



Summary

would be received in disposable canisters. Commercial spent nuclear fuel would be received in any of
the three packaging configurations. DOE cannot predict the particular combination of uncanistered fuel,
dual-purpose canisters, or disposable canisters it would receive at a repository because the managers of
the commercial sites would determine the canister type, if any, they will use. For that reason, in the Draft
EIS the Department analyzed two fuel packaging scenarios [mostly uncanistered and mostly canistered
(including dual-purpose canisters and disposable canisters)] that cover the possible range of repository
and transportation impacts to human health and the environment. DOE’s analysis shows that the mostly -
uncanistered fuel packaging scenario would result in the highest short-term impacts, with the exception of

- (1) the empty dual-purpose canisters that some commercial sites could use that would require disposal or
recycling, and (2) some attributes of offsite manufacturing of disposable canisters. To simplify the
presentation in this Final EIS, the impacts throughout this document include those associated with the
mostly uncanistered fuel packaging scenario, plus the impacts of the waste management and offsite
manufacturing impacts, which are also included to represent potential impacts associated with the
canistered scenario. This approach ensures that the impacts presented in this Final EIS would bound the
impacts of any packaging scenario ultimately selected.

DEFINITIONS OF PACKAGING TERMS

Shipping cask: A vessel that meets applicable regulatory requirements for shipping spent nuclear
fuel or high-level radioactive waste.

Dual-purpose canister: A metal vessel suitable for storing (in a storage facility) and shipping (in a
shipping cask) commercial spent nuclear fuel assemblies. At the repository, dual-purpose canisters
would be removed from the shipping cask and opened. The spent nuclear fuel assemblies would
be removed from the canister and placed in a disposal container or in the fuel pool to accommodate
blending. The opened canister would be recycled or disposed of offsite as low-level radioactive
waste. -

Disposable canister: A metal vessel for commercial or DOE spent nuclear fuel assemblies or
solidified high-level radioactive waste suitable for storage, shipping, and disposal. "At the
repository, the disposable canister would be removed from the shipping cask and placed directly in
a disposal container. The disposable canister is sometimes referred to as a multi-purpose canister
in discussions of repository design.

Uncanistered spent nuclear fuel: Commercial spent nuclear fue! placed directly into shipping
casks. At the repository, spent nuclear fuel assemblies would be removed from the shnppmg cask
and placed in a disposal container or in the fuel pool to accommadate blending.

Disposal container: A container for spent nuclear fuel and high-level radioactive waste consisting
of the barrier materials and internal components. The filled, sealed, and tested disposal container
is referred to as the waste package, which would be emplaced in the repository ‘

Waste package: The filled, sealed, and tested dlsposal container that would be emplaced in the
repository.

Material received at the repository would be unloaded from the shipping casks and placed in disposal
containers called wasre packages. To control the heat generation of the waste packages, the flexible
design includes thermal blending of commercial spent nuclear fuel assemblies. Remote-controlled
transporters would place the waste packages in emplacement drifts.

DOE considered waste packages containing two layers—a corrosion-resistant Alloy-22 shell on the
outside and a stainless-steel inner shell to provide structural support. The highly corrosion-resistant outer

S-13




Final

Environmental Impact Statement

- for a
Geologic Repository for the Disposal of
Spent Nuclear Fuel and High-Level
Radioactive Waste at Yucca Mountain,
Nye County, Nevada

Volume I - Impact Analyses
Chapters 1 through 15 ~

. U.S. Department of Energy
Office of Civilian Radioactive Waste Management

' DOE/E!IS-0250

February 2002




Proposed Action and No-Action Alternative
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2.1.1.1 Packaging Scenarios

A mostly uncanistered fuel scenario
A mostly canistered fuel scenario

Figure 2-5. Analytical scenarios and implementing alternatives
associated with the Proposed Action.

DOE operations at repository surface facilities would differ depending on how the spent nuclear fuel in
shipping casks was packaged. Commercial spent nuclear fuel could be received either uncanistered or in
disposable or dual-purpose canisters.

The EIS assumes that DOE spent nuclear fuel and high-level radioactive waste would be shipped to the
repository in disposable canisters. In addition, it evaluates the following packaging scenarios for
commercial spent nuclear fuel to cover the potential range of environmental impacts from repository
surface facility construction and operation:

For this Final EIS, DOE simplified the presentation of the packaging scenarios that were analyzed in the
Draft EIS by analyzing only one bounding packaging scenario (the Draft EIS considered both mostly
canistered and uncanistered scenarios). DOE was able to simplify the presentation of impacts in the Final
EIS because the Draft EIS analysis demonstrated that the mostly uncanistered fuel packaging scenario
bounded the analysis in all cases with the exception of (1) the empty dual-purpose canisters that some
commercial sites could use that would require disposal or recycling, and (2) some attributes of offsite
manufacturing of the disposable canister. The presentation of potential impacts in Chapter 4 of this Final
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Proposed Action and No-Action Alternative

principal facilities in the Radiologically Controlled Area for handling spent nuclear fuel and high-level
radioactive waste would be the Carrier Preparation Building and the Waste Handling Building. 1f DOE
uses aging to achieve lower-temperature operation, the commercial nuclear fuel aging area would also be
included within the Radiologically Controlled Area. Other support facilities in the North Portal
Operations Area would include basic facilities for personnel support, warehousing, security, parking and
visitors center, and transportation (motor pool). A concrete plant for fabricating and curing precast
components and supplymg concrete for in-situ placement would be near the North Portal Operations
Area.

2.1.2.1.1.1 Waste Handling. When a legal-weight or heavy-haul truck or a railcar (depending on the
transportation mode) hauling a cask containing spent nuclear fuel or high-level radioactive waste arrived
at the repository site, it would move through the security check into the Radiologically Controlled Area
parking area or to the Carrier Preparation Building. Operations in the Carrier Preparation Building would
include performing inspections of the vehicle and cask, removing barriers from the vehicle that protected
personnel during shipment, and removing impact limiters from the cask. The vehicle would then move to
the Waste Handling Building for unloading.

At the Waste Handling Building carrier bay, the carrier/cask handling system would lift the transportation
cask to a vertical position and place it on a cask transfer cart. Depending on the cask’s contents, the cart
would move to one of two transfer systems. Casks that contain disposable canistérs (for example, DOE
canisters that would not be opened but transferred, as is, directly into a disposal container) would go to
the canister transfer system. Casks that contain commercial spent nuclear fuel in dual-purpose canisters
or individual ficel assemblies would go to the assembly transfer system. Figure 2-11 is a flow diagram of
Waste Handling Building operations.

The Waste Handling Building would have one canister transfer line that moves the disposable canisters
through the building to prepare the waste for emplacement in the repository. The system would move
arriving casks through an air lock on a transfer cart into a cask preparation area. Once a cask arrived
inside the cask preparation area, workers would use remotely operated equipment to vent and sample
gases from the cask, remove the lid bolts, and open the cask. An overhead crane would move the cask to
a transfer cart, which would take the cask to a shielded transfer area. Inside the transfer area, machines
would remove the canister from the cask. The canister could go directly into a disposal container for
repository emplacement, or to a holding rack for later placement in a disposal container. Another transfer
cart would move loaded disposal containers to the disposal container handling system. A transfer cart
would move the empty transportation casks back to the cask decontamination area, where they would be
surveyed and decontaminated, if required, before return shipment. From the decontamination area, casks
would be moved to the carrier/cask handling system, which would place them back on a transporter. The
empty cask and cask transporter would retum to the Carrier Preparation Building to be readied for offsite
shipment.

The Waste Handling Building would also have two assembly transfer lines. Each line would operate
independently to handle waste throughput and support maintenance operations. The assembly transfer
process would begin by moving the cask on a transfer cart through the air lock into the cask preparation
area. Once inside the cask preparation area, workers would use remotely operated equipment to inspect,
vent, and cool the cask and remove the cask lid bolts. A large overhead crane would lift the casks and
place them in a cask unloading pool, where fuel-handling machines would open the casks and unload the
fuel assemblies. If the cask contained dual-purpose canisters, they would be removed and placed in an
overpack, where the top of the canister would be cut off. The system would move the empty casks and
dual-purpose containers back out through the cask decontamination area. The fuel-handling machines
would transfer the fuel assemblies, one at a time, to a holding pool, where they would be placed in
assembly baskets. A transfer cart would move the baskets containing the fuel assemblies underwater
from the assembly holding pool through a transfer canal to a fuel-blending inventory pool. (See
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Proposed Action and No-Action Alternative

Section 2.1.2.1.1.2 for further information on the processes for blendmg, use of small waste packages,
and aging to meet the flexible design linear thermal load criteria.) When a fuel assembly was selected
from the fuel inventory pool for packaging, a transfer cart would move it underwater back through the
fuel blending pool to an inclined transfer canal and onto a cart that connects to the assembly drying area.

After fuel assemblies arrived at the assembly drying area, a fuel-handling machine would transfer them
into one of two drying vessels. After drying, the system would retrieve the assemblies and transfer them,
one at a time, to a disposal container. The empty assembly baskets would be returned to the pool area for
_reuse. After installation of the sealing device and the inner lid, the system would then evacuate the
disposal container internal cavity and fill it with nitrogen gas to exclude oxygen and prevent corrosion
. from the inside of the waste package. Finally, the transfer cart would transfer the container to the lid
welding and inspection area.

The disposal container handling system would receive loaded disposal containers from both the canister
transfer system and the assembly transfer system. Each disposal container would again be evacuated and
filled with helium, after which the container’s lids would be welded and the welds inspected. If the welds
meet inspection criteria, the sealed disposal container would be reclassified as a waste package. A crane
would transfer the waste package to the transporter loadmg area, where it would be decontaminated and
placed on a pallet, then on a transporter for emplacement in the subsurface reposntory

For more details on waste handling, see Section 2.2.4.2 of the Science and Engineering Report (DIRS
153849-DOE 2001).

2.1.2.1.1.2 Approach to Fuel Blending. Spent nuclear fuel and high-level radioactive waste

" arriving at the repository would be in solid form, but in a variety of types and sizes. Hence, the materials
would arrive in a variety of transportation casks, all certified for use by the Nuclear Regulatory
Commission. Commercial spent nuclear fuel would arrive as either individual fuel assemblies placed
directly into transportation casks, or in dual-purpose canisters in transportation casks that would have to
be opened to remove the fuel assemblies. DOE spent nuclear fuel and high-level radioactive waste would
arrive in disposable canisters (that is, canisters that would not be opened, but would be transferred
directly into a disposal container). Because of the variety of waste forms to be disposed of, about 10
different designs for disposal containers (called waste packages after being loaded, sealed, and certified)
would be needed (DIRS 153849-DOE 2001, Section 2.2.1).

The radioactive decay process generates heat. The concentrations of particular isotopes would vary
among the different waste forms, and among different fuel assembles in the same type of waste form, so
different waste packages would generate different amounts of heat. Because the repository would have
established temperature limits, DOE would establish a maximum heat output for all waste packages. For
the repository, the maximum heat output would be 11.8 kilowatts per waste package (DIRS 153849-DOE
2001, Section 2.2.1).

The limit on heat output from individual waste packages would impose special considerations for
operations and costs. The DOE strategy for controlling heat output would be to load waste packages that
mixed low-heat-output spent nuclear fuel with high-heat-output spent nuclear fuel to balance total waste
package heat output. This process, called fitel blending (DIRS 153849-DOE 2001, Section 2.2.1), would
apply only to commercial spent nuclear fuel, which generates much more heat than DOE spent nuclear
fuel or high-level radioactive waste (see Appendix A).

To manage heat output, DOE would hold some fuel assemblies in the fuel blending pool in the Waste
Handling Building inventory until they generated less heat from radioactive decay or until additional
low-heat-output fuel assemblies arrived for blending. The repository would be designed with a fuel
blending inventory capacity of approximately 5,000 MTHM, or 12,000 spent nuclear fuel assemblies. By
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Depaﬁment of Energy
Washingten, DC 20588 -

May 3, 2000 ¥
'i’he'Hononble Angus S, King, Jr. -~
Govemor of Maine
1 Scate House Statlon
Augusta, Malne 04333-000)
Dear Go e

Secretary Richardson has received your letier of April §, 2000 to Nuclear Regulatory
Commission Chaitnan Meserve andbas requested that ] respond on behalf of the
Deparupent of Energy. ‘Your letter provided Chairmed Meserve with comments on
behalf of the State of Malne on the Commission's proposed nde, 65 Fed. Reg. 3397,
which armends 10 CFR Part 72.214 b approve the NAC-UMS Upiversal Storage System
for spent nuclear fuel. . .

The Department of Energy sheres ym'mw that the spent fuel as Maine Yenkee must be

stored in a manner that ensures the protection of the public bealth and safety. The

. Nuclear Regulatory Commission hat the responstbllity to ensure that storage easks are
designed, fabficated and operated inx manner that ensures this-objective is met. 1am sure
that Chairman Meserve will address adequately the techalesl eoncerns maised in your

Jdener, . ’ o

Your letter also requesty that the Cosnlssion, as a pre-requisite to spproval of the
proposed rule, acquire binding assurances from the Depertment of Energy that the
Department will accept spent fuel for ransport and disposal that has been stored In
asccordance with NRC approved prodedures. Xt is my belief that thers is no need for the

" Commission to obtain such assurancas from the Deparunent, as they already exist under - ‘
the terms of the contract for disposalithat the Department has with Maine Yankee Atomic

Power Company. The contrct covers the acceptonce, transport, end dispesal of all spent
~ ouclear fuel from the Malne Yankes resctor, regardless of the condition of the speat
- nuclear fuel. However, while the condition of the fue) does net impact the Departmant's

ultimate sesponsibility for disposal utder the contract, it may require an adjustment in our -

schedule to ellow us to address any tiehnieal issues that may be related to the fuel's safo
handling and dispoxal. The Depurtmént will meet all applicable Commission
requirements for the sar; transponatinn and disposal of spent auslear fuel,
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. i Jassure you that while Wwe m3y be cammently delayed In ur abjlity to begin disposal of the .

" Nation's commercial speni poclear fuel, we have every intention of fulfilling owr .
. contractual obligstions to Malne Yenkee and our other utility customers. I you hove sny -

: further questions or concems, plesse fe2l free to contact me at {202) 586-6842.

. ) . '. ) Slnbmly:'ﬂ -
' ‘lvan Iikin, Directef

Office of Civilian Radioactive
Waste Management

.
L]

ec: ‘Bill Kane, Nuclear Regulasory Cozinaslon



UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001.

ch November 8, 2000
Mr. Randall Speck
Kaye, Scholer, Fierman, Hays & Handler, LLP
The McFherson building

801 Fiftesnth Street, N.Vv., Suite 1100
Washington, D.C. 20005-2327

SUBJECT: REQUEST TO STAY THE EFFECTIVENESS OF AMENDMENT TO
10 CFR § 72.214

Dear Mr. Speck:

ThiS Is in response to your letter of November 1, 2000, requesting, on behalt of the State of
Malne (the State), that the Nuclear Regulatory Commission (NRC) stay the effective date of its
amendment to 10 CFR § 72.214 adding the NAC Universal Storage System (NAC-UMS) cask
system to the list of approved spent fuel storage casks (65 FR 82581 (October 19, 2000)).- The
State makes this request “[lIn order to obtain g timely review of the Commission's rule”
preparatory to deciding whether to file a petition for judicial review. In particular, you are
concemed that the NRC did not agree to the State’s request, made in its April 4, 2000 comment
letter on the proposed rule, that “the NRC acquire binding assurdnces from the [Department of
Energy] that DOE will accept spant fuel for transpornt and disposal that has been stored in
accordance with NRC-approved procedures.” ' ‘ ,

We believe that NRC’S response addressed the State's comment by citing DOE's response to
the comment letter. See 65 FR 625585. In DOE's response, Dr. tvan Itkin, Director of DOE's
Ortice of Civillan Radloactive Waste Management, confirmed, in a letter dated May 3, 2000, to
the Govemner of Mains, that DOE’s contraet for disposal with Maine Yankee “covers the

. acceplance, transport, and disposal of all spent nuclear fus! from the Maine Yankee reactar,
ragardiess of the conditlon of the spent nuclear fuel” (emphasis added). Dr. Itkin further
assured the State that DOE has “every intention of fulfilling our centractual obligations with
Maine Yankes and our other utility customers.” id.

Your lotter exprasses the State's additional concem that unless DOE agrees now that the NAC.
UMS canisters will preserve the spent fuel intact and in an acceptable condttion far transport
and disposal for the cecades of storage that may be necessary before DOE finally removes it, -
the canistsrs may have o be unsealed and inspected before any fuel can move. Bscause Dr.
Itin’s letter of May 3, 2000 providea assurance that DOE will accept the spent fuel for transport
and disposal. regardless of its condition, opening the canisters for inspection may not ce
necessary prior to DOE's ultimate acceptanee of the spent fuel, Dr. ttkin’s letter does indicate
that DOE's scheduling of transpont and acceptance may be affected by the condition of the fuel.
If inspection of the spent fuel is required for any unanticipated reason, opening of the canisters
will be canducted in accordance with established procedures that reasonably assurs the safety
of all persons involved in the operation. As we said in reply to the State's comments on the
"proposed rule, the NRC.8dff has reasonable assurance that the spent tuel is adequately
protected against degradation that might otherwise lead to gross rupture during st.ora.ge. The
NRC requirements for the design of the NAC-UMS cask system are such that periodic
verification of cladding conditions during storage and prior to transportation, i.e., unsealing and
Inspection of the cask system, is not warranted.
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We note that the Maine Yankee schedule does not call for the loading of spent tuel into the

NAC-UMS casks untl April 2001, at the earliast. Therefore, no harm will befall the State if the
rile placing the NAC-UMS cask on the approyed list is allowed to take effect on the scheduled

_ - date of Novemnber 20, 2000. For that reason and becsuse the safety issues raised with respect '
to this cask design were addressed in the final rule, we decline to stay the effective date of the

rule. Nevertheless, in recognition of the State's concems, if the State believes a meeting will be
helpful, wa will initiative planning for such a mesting. Please feel froe to call me at 301-415-

7800.

Sincerely,

(4 ot - \
tliam F. Kane, Director
Offics of Nuciear Material Safety
and Safeguards

cc: Michael Melsner, Maine Yankee
Lake Barrett, DOE
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Department of Energy . -
' N Washington, DC 20585

September 2, 1993

Mr. James R. Shetler
Deputy Assistant General Manager '

~ Sacramento Municipal Utility District.

6201 S. Street L )
Sacramento, California 95852-1830

Dear Mr. Shetler:

Thank you for your letter dated June 22, 1993, concerning the Department of

Energy’s acceptance of spent' nuclear fuel from the Sacramento Municipal
Ut{1ity District’s Rancho Seco plant.

In a letter dated June 15, 1993, to Mr. S. David Freeman, General Manager of
the Sacramento Municipa] Utility District, I discussed the Secretary’s meeting
with Congressman Fazio and Dicks and addressed the issue of acceptability of
Sacramento Municipal Utility District spent nuclear fuel in a canistered
system certified for storage and transportation offsite to a Federal facility.
I have enclosed a copy of this correspondence for your 1nformation,~?§@§g:39q
NuClear-Regulatory. CommissVonhas ceptified Sacramerito Muhicipal ULTT{ty —
Districts. transport-storage.system,.the Department would be wiTling to

. init1ate the -appropriate—acttons -to-tnclide such—a systém as an acceptable

waste form under the terms of the Standard Contract for the Disposal of Spent
Nuclear Fuel. or-High=Level .Radioactive Wasten(10 CFR Part 961). At that

time, the Department would be in a better position to evaluate its
acceptability as either a standard or nonstandard waste form., While we share

. mutual goals of minimizing spent fuel handling and repackaging, until the

Nuclear Regulatory Commission completes its certification, it is premature, as
I explained in my letter, for the Department to comnmit to accept such

canistered fuel, either as a matter of policy or under the terms of the
Standard Contract. A

I have also considered yéur request to refocus the proposed Sacramento

Municipal Utility District, Department of Energy, and Electric Power Research
Institute cooperative demonstration program to provide maximum benefits to the
Department’s multi-purpose canister activities. As proposed, this program to
demonstrate a transportable storage system and a dry spent fuel transfer
system will address several important issues relating to the mult{-purpose
canister system. These issues include: the resolution of licensing and -
operational issues related to canister transport and storage; the development
of a dry cask-to-cask spent fuel transfer system to maximize the use of the
canister system at all utilities; and burn-up meter validation tests.

Therefore, because of the proposed important contributions of this
demonstration program to the multi-purpose canister system, a refocusing of.
the program does not appear warranted. .




I appreciate your continued interest and involvement in the Department’s
efforts to design a multi-purpose canister system that considers utility
experience with at-reactor storage systems.

-

Sincerely,

Lake H. Barrett, Acting Director
Office of Civilian Radfoactive
Waste Management

Enclosure



Department of Energy
VVgshhqnon.Dt:gosas

October 4, 1993

The Honorable Horman Dicks
U.S. House of Represgntatives
Washington, D.C. 20515 :

Dear Congressntn Dicks: ..
Secretary 0'Leary has asked me to respond to your letter of August 26, 1983,

regarding the Department of Energy’s acceptance of spent nuclear fuel from the
"Sacramento Municipal Utility District’s Rancho Seeo plant.

In a Tettar dated September 2, 1993, to.Mr. James R. Shetier, Deputy Assistant
Manager of the Sacraménto Muntcipal Ut111ty District, 1 provided the
assurances you requested concerning the acceptability of the Rancho Seco spent
nuclear fuel in 2 canistered system cortified for storage and transportation
offsite to a Federal facility. Specifically, 1 assuréd Mr. Shetler that:

“Once the Nuclear Regulatory Commission has certified Sacramento -

. Municipal Utility District’s transport-storage system, the Department
would 'be willing to initiate the appropriate actions to iné¢iude such a
system 3s.an acceptable waste form-under the terms:of the Standard

Contract for the Disposa) of Spent Huclear Fue) and/or High-Level
- Radiowctive Waste (10 CFR Part 961)° ¢

I have enclosed a copy'of this correspondence for your informition.

1 have also considered the Sacramento Municipal Ut{lity District’s request teo
refocus the proposed cooperative demonstration project with the Department of
. Energy and the Electric Power Research Institute. As indicated in my

September 2, 1993, letter to Hr. Shetler, the cooperative demonstration
project, as prasently planned, will address a number of important tssues
relating to the.devélopment.of the multi-purpose canister system. Therefore,
a refocusing*of .the project does nat appear warranted.

The Department of Energy, in concert with the National -Acidemy of Sciences,
the Edison Electric Institute and others, {dent{fied the reed for the -
development, demonstration, and licensing of z system to facilitate the dry
transfer of spent nuciear fuel assemblies between storage casks and/or storage
.canisters. This system could facilitate earlier operstion of a Honitored
Retrievable Storage facility. It would also allow those utilities with small
capacity cranes to use the multi-purpose canister system and result in reduced
handlings of spent’ fuel and lower cost for the utilities and the Federal
government. The Sacramento Municipal Ut{lity District’s proposal to refocus
the demonstration project would eliminate full scile testing dnd Vicensing of
-the dry spent fuel transfer system because it is not needed to support the



4
decomis;ioning of Rancho Seco. The development of the dry trinsfer system . '
was the basis for involvement by the Department of Energy and Electric Power
Research Institute in the demonstration project.

The Depariment of Energy and the Sacramenta Municipal Utility District have . -
begun negotiations on the cooparative agreement. While a number of issues
remain to be-resvlved, I believe agreerent cin be reached in these areas and

the demonstration project can proceed in a.manner which satisfies the intent

of the Congress, as specifically set forth in the House Appropriations
Cormittee Report 101-536. '

Thank you for taking the time to shire your views with the Depariment of
Energy. 1 appreciate your continued fnterest and involvement in.the

Department’s afforts to address the challenges facing the nuclear utility
industry in managing their spent nuclear fuel.

Sincerely,

>

K .\ —
éf ';EE%:;;pl::i. .
e HY Barratl,  Acting Director

0ffice "of Civilian Radioactive
Waste Management

Enclosure . | ' ; .




Department of Energy
* . Washington, DC 20585
Pugust 20, 1996.° -

Mr R M. Grube S L. L o

- Director, Fuel Managemcnt Depanmem : . _ -
Ya:ﬂcccAiormcEeancCompany - -

580 Main Street e .-
Bolton,MA01740-l398 cL e e R A

L}

-
-
. o,

L DerGrube PR ',._I: LT

o-o.-}_

Thank you for your lener of August 6, 1996 mfonmng us that Yankee Atomic has chosen
T T Nuclear Assurance Corporatlon International (NAC) to dcsngn a transportauon and storage -
T sys&emforYankeespentnudearﬁxel. Lo ) ‘:ﬁ, ..
-, &3 v, . -~ ° A

Regm'dmg the acceptabilsty of the Yankee transportanon and storagc system, the _Qa_nd_a_@
. fc f Spi uclear Fuel and/
.. .' " - Part961) s:gned by the Départment arid eath uulxtyjs thekeyi mstrumcnt gmdg\g the specific. °

e * terms and condmons for spent nuclear-fuel acceptance. At thetime this contract:was developed .
L tﬂrough the pubhc rulemaking process; the issue of accepting large miltiple spet fuel clement*
<R " containers was nat contemplated by the“Deparunent or:utilities. Thegefore, these containers are -

*. . " currently not identified as an acceptable waste. forni under. @!Lroontma. However, consistert with
. .e * .the goals concermng minimizing spent riuclear fuel handlings, once the Nuglear: Regulatory ° *

Commission (NRC) has certified the NAC trinsport-storage system, the Departmem would be
” ~ willing to initiate the appropriate actions to include sucha System as an acceptable waste form -
‘under (he terms of the standard contract.. Any transpomtxon and stomge system dwgned to, tbc

Multi Purpose Canister (MPC) specxﬁcabon shouldbe able lo recczvenn NRC cemﬁcatlon for ;
transportabon and storage. . - - T ;.- e . : -

. ‘v P2%)

w-\. . ) \'" 7“ * A

o As you may be aware theDepanment is movmg forwnrdm tbe area of c»ommgency phnmng vmh <
. . regard to interim storage of spent niuclear fuiel so that if and when the administration and Congress
. Bgree on gsite for such a fmlxty, the Department will be in a’p0$lt10n to move qunc)dy toward
) accelerated waste acceptanoe To that end; the Department is presently conductmg non-site-
Lo speuﬁc ‘design and engmeenng analys:s for an»;ntcnm stongc facility that could bﬁ,suad at. .
* "¢ virtually dny ]ocanon ifithe connguobs 48 “states:yThis |s‘bemg,aceompfshed{>y de&iermining SR
.conservativé dwgn‘and ervifonmental peameters. These, in umn, wil}be incorporatedintod © ..
. topical ‘safety. analys:s feport (TSA'R) describing ghe facility atid its op‘rauonz,uand submmed to - -
L. the'NRC staff’ for rewewland aooeptance pnor to arny site dmgnauon. .. . MR

e’ .
-

.o “

i Thc Department has quannﬂed oh a predecns:onal basish numbcr of dwgn and environmental -
parameters and-will be meeti with the NRC staff'in the near fuhjre to discuss their acceptability. *
Subsequent fo ﬁns, the Department plans to make the valués sclected for these dcsngn and ...
cnv:ronmemal paramelm avaﬂable to mterested pames by the end of 1996

- . PRI r3
ey __.. e e " . . . . .

-— e - cam—tes e .- —————— e tmmes T, ¢ ceemeese—tace ‘% Peme = -



-.:.- .- : -'._ .-.. .. i - .. ".- - . . . L -l L .'_2.-....: .:..
L It is unportant 1o fote that' the MPC specxﬁcatxon was wntten thh one object:ve being to provxdc _—

- systems for at-reactor storage The cnvuonmmta] parametcrs ‘of the TSAR will be broader than - -

" . those of the MPC specification.- Any syslem that is designed to the_ envxronmental parameters of

the MPC specification would require an evaluation to determine whether it meets the cond:txons
_ofany oﬂ'-sute storagc site if oB'-s:te :tomge. wou!d be reqmred prior to disposal.

o Until the System is cernﬁedbythc NRC and it is dcwmnned what; xhe environmental paramctcm
*. may be for any required off-site.storage, it is prcmamre 10 evaluaté a system for its acceptability
as either a standard or non-stendard- waste form. With segard to'the'accéptibility of any- =, ,
camstered fuél system as a standard waste form, wé believé that any NRC-approved storage and ™
transport system that meets the parameters approved by the NRC staffin our TSAR can be
"definedtobe a standard waste form undef the terms of the Standard Cornitract for the Disposal of ~
] §&t Nuclw Fuel "and/gr lﬁgh ] evel g@oggi Eggt_e_ (10 CFRPm 961).

. . .* . Should you wnsh to dlscuss any aspect of the mformauon contmned in this Jetter’ you thay contact - "

-+ . Mr SamRousso at (202) 586-6046. Mr. Rousso will be pleased fo arrange for the dppropriate ) :
“.. = . Office of than Rndloactwc Waste Managemem staﬁ' 1o meéet with youto dxscuss your ston}gc )
- -plans . e .. ) .o,
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| ‘Department of Energy
) Washington, DC 20585
- APR ¢ 6 200f

Mr. Steve Redeker .
Manager, Plant Closure and Decommissionin;
Sacramento Municipal Utility District
P.0.Box 15830

Sacramento, CA 95852-1830

. Dear Mr. Redeker:

The Department has received your letter of January 22, 2001, providing notice of your
plans to begin the loading activities at the Rancho Seco Independent Spent Fuel Storage
Installation in spring 2001. The Depaniment has no current plans to observe these
operations. )

Your letter also raises several other questions related to the Department’s acceptance of
Nuclear Regulatory Commission (Commission) certified dual-purpose storage/transport
systems under the disposal contract between SMUD and the Depantment. As you have
indicated, the Deparmment has previously stated its willingness to initiate the appropriate
-actions to include such dual-purpose storage/transport systems as acceptable waste forms
under the terms of the disposal contract.

As requested in your letter, and in accordance with the cammitment made in our previaus
correspondence, the Department will initiate actions to include storage systems centified
by the Commission for both transportation and storage (dual-purpose systems) as
acceptdble waste forms under the disposal contract with SMUD. We are in the process of
identifying the extent of and methods for effecting such contract modifications, including
1he development of specifications that may be placed on “Standard™ dual-purpose

. systems, where “Standard” refers 1o canistered spent nuclear fuel that could be accepted
as if it were standard spent nuclear fuel under the contract. )

While the Department continues 10 believe in the overall benefits that may accrue to a
multi-purpose stordge/transport/disposal system, we are unable at this time to complete
final design and acceptance criteria for the disposability aspects of such a system for
commercial spent nuclear fuel. However, since there may be some beocfit during
disposal attributable to the integrity of zirconjum-based cladding, the Department would
prefer that reasonable efforts be miade to preclude fusther degradation of the cladding

during storege or transport.

re



Tt is our current cxpccmuon that after receipt at the mposntpty. dual-purposc systems will .

be opened and the. spent nuclear fucl removed for placcment in 3 waste disposal package
unless the intemal canister can be demonstrated, and Nuclear Regulatory Commission -
licensed, as part of the fina) waste disposal package assembly. Therefore, in order fora
dual-purpose system 1o be classified as “Standard,” we anticipate that, at 2 minimum, it
rmust provide that the spent nuclear fuel stored allows for its unloading and handling like
2n intact fuel assembly. Dual-purpose systems that can not be-unloaded and handled in

. the same manner as an intact assembly will be c]a.ssxﬁed as "Non-standa:d" under the
* terms of the contract. ' .

Your letter also requests that the Dcpamm:n: afford SMUD's spent nuclear fuel advanced
acceptance due to the permanently shutdown status of your facility. The Department has
previously considered such requests for other similariy-sitated contract holders, and has
determined that such priority acceptance cannot be granted without adversely impacting
other contract bolders in the waste acceptance queue. Instead, we suggest you explore

- utilizing the provisions of the contrect that allow contract holders to advance the
acceptance of their spent nuclear fuel by trading acceptance allocations with other

_contract holders. T have enclosed a copyofa prtvxous Tetter from M. Barrett on thxs
sub_;ecz for your information.

thn we have further dcvelopcd our :deas regarding modifications to the’ dxsposal

contract, we will contact you to schedule discussions on this matter. If you require any

. further information, please contact me at 202-586-9198.

Smc:le.

%Q’)z -

: Waste Acceptance and Transportation
" Enclosure . .t
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