
December 10, 2004

IA-03-026

Mr. Billy H. Berry
[HOME ADDRESS DELETED
UNDER 10 CFR 2.390(a)]

SUBJECT: NOTICE OF VIOLATION
(NRC OFFICE OF INVESTIGATIONS REPORT 4-2003-012)

Dear Mr. Berry:

This refers to your (undated) letter which was attached to a letter from All Tech Corporation
dated June 2, 2004.  All Tech’s letter and your letter responded to the NRC’s April 27, 2004,
conclusion that you engaged in deliberate misconduct by deliberately failing to provide an NRC
inspector with information that was complete and accurate in all material respects.  On April 27,
2004, the NRC issued a Notice of Violation and Proposed Imposition of Civil penalty in the
amount of $6,000 to All Tech as a result of the deliberate violation, and also issued a Notice of
Violation to you.  This issue was discussed with you and your employer during a predecisional
enforcement conference in Pocatello, Idaho on September 15, 2003.  

In your June 2 response, you stated that you do not believe a violation occurred, although you
also stated you do not remember the details of the conversation you held with the inspector in
February 2002.  After consideration of your response, we have concluded that the violation did
occur as stated in our April 27 Notice of Violation that we issued to you.  Attached to this letter
is a summary of your June 2 response and the NRC’s evaluation of your statements.  

This letter, your June 2 response, and our April 27 letter to you will be maintained by the Office
of Enforcement in an NRC Privacy Act system of records, NRC-3, “Enforcement Actions
Against Individuals.”  The NRC-3 system notice, which provides detailed information about this
system of records can be accessed from our web site at http://www.nrc.gov/reading-
rm/foia/privacy-systems.html.  

In accordance with Section 2.390 of the NRC's "Rules of Practice," Part 2, Title 10, Code of
Federal Regulations, enforcement actions are made available electronically for public inspection
in the NRC Public Document Room or from the NRC’s document system (ADAMS).  ADAMS is
accessible from the NRC Web site at http://www.nrc.gov/reading-rm/adams.html.  A copy of this
letter and your June 2 response with your address removed will be made available to the
Public.  The NRC also includes significant enforcement actions on its Web site at www.nrc.gov;
select What We Do, Enforcement, then Significant Enforcement Actions.
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Contact Gary Sanborn of my staff at 817-860-8222 if you have any questions.

Sincerely, 

   /RA/

Frank J. Congel, Director
Office of Enforcement

Docket No.:  030-35321
License No.: 11-27657-01

Enclosures:
1. Notice of Violation, IA-03-026

cc w/Enclosure:

State of Idaho Radiation Control Program Director

Mr. Richard E. Booth, III, President
All Tech Corporation
P.O. Box 4728
2925 Garrett Way
Pocatello, Idaho 83205



Enclosure 1

SUMMARY OF INDIVIDUAL’S RESPONSE TO THE NOTICE OF VIOLATION
AND NRC’S EVALUATION

Summary of Individual’s Response

In its response to the Notice of Violation, All Tech referenced the General Manager’s
(undated) letter responding to the Notice of Violation (IA-03-026).  The General Manager
stated he does not believe a violation occurred, although he also stated he does not
remember the details of the conversation he had with the inspector in February 2002. 
He claims he cannot prove or defend his statements because the NRC has failed to
provide him with free access to the investigative report and information that would clear
this up.  

Stating that he told the NRC investigator he did not remember the details of the
conversation and that the investigator would not accept that answer, the General
Manager stated the constant duress placed on him by the investigator (during the OI
interview) caused him to agree eventually that it could have been possible (presumably
that it could have been possible that the General Manager could have misled and lied to
the inspector).  He can think of no reason to have purposefully given bad information
since the NRC determined that the gauges were properly inventoried.  The General
Manager stated that he does not believe he committed the violation and believes he has
not been treated fairly or even legally by the NRC.  He stated he has neither the physical
or financial means to contest this violation without the ability to access all the records. 
The General Manager concludes by stating he contests the violation on the grounds that
the NRC “needs to investigate and stay within the parameters set by the law of this land
regarding due process and equal protection under the law for all citizens and especially
Title V as established by the laws of the United States.”  

NRC’s Evaluation

Prior to making a decision on whether a violation occurred, the NRC followed its
enforcement process.  The NRC documented the bases for its concerns, provided a
summary to both All Tech and its General Manager, provided the General Manager with
a copy of the transcript of his OI interview, and subsequently met with both parties in a
predecisional enforcement conference.  Additional NRC managers, independent of the
case, listened to the tape and concluded that the General Manager was not badgered
and that NRC employees did not conduct themselves inappropriately.  After considering
all the information, the NRC concluded that a violation occurred and that the General
Manager engaged in deliberate misconduct.  The NRC actions were in accordance with
NRC procedures and policy and did not deny due process to the licensee or the General
Manager.  

As a matter of clarification, the NRC did not determine that the gauges were properly
inventoried in February 2002.  As documented in its April 27, 2004 letter, the NRC
decided not to pursue a violation of inventory requirements based on the gauge
inventory record that was produced at the conference, and noted that the inventories
were not adequate at the time of NRC’s February 2002 inspection.  
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