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NRC STAFF’'S RESPONSE TO
NIRS/PC MOTION FOR LEAVE TO REPLY

INTRODUCTION

Pursuant to the Atomic Safety and Licensing Board’s (“Board”) Order of November 15, 2004
(Schedule for Responses to Motion for Leave to File Reply), the NRC Staff (“Staff”) hereby submits
its response to the November 11, 2004 Motion of Petitioners Nuclear Information and Resource
Service and Public Citizen (“NIRS/PC”) for Leave to Reply (“Motion for Leave to Reply”) to the
responses of applicant Louisiana Energy Services, L.P., (‘LES”) and the Staff to the NIRS/PC
motion to amend and supplement contentions. Forthe reasons discussed below, the Staff submits
that NIRS/PC’s motion should be denied.

DISCUSSION
In this proceeding, the parties months ago submitted a joint report outlining an agreed upon

schedule regarding discovery and other adjudicatory process issues.” The Board, in large part

' See Joint Status Report Regarding the Parties’ Proposed Discovery Plan and Other
Adjudicatory Process Issues (July 29, 2004) (“Joint Status Report”).
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adopting the schedule set forth in the Joint Status Report, then issued a Scheduling Order.? This
Scheduling Order established deadlines for Motions to Amend Contentions/for Late-Filed
Contentions (October 20, 2004) and Answers to such Motions (November 5, 2004). Notably, the
schedule did not provide for the opportunity to file Replies to these Answers. The Staff submits that
where the Board intended parties to be afforded the opportunity to file a Reply, it explicitly provided
adeadline fordoing so. Forexample, the Scheduling Order sets forth deadlines for filing Summary
Disposition Motions, Responses to these Motions, and Replies to the Responses. No such
deadline is provided in the Scheduling Order for Replies to Answers to Motions for Amended/Late-
Filed Contentions.

Accordingto 10 C.F.R. § 2.332(b), modification of the Board’s Scheduling Order should not
be permitted absent a finding by the presiding officer of good cause. However, NIRS/PC, in its
Motion for Leave to Reply failed to address any of the good cause factors outlined in 10 C.F.R.
§ 2.332(b). NIRS/PC has been aware of the deadlines established in this Scheduling Order and
the filings allowed thereunder certainly since its issuance by the Board. Following issuance of the
Scheduling Order, NIRS/PC could have at any time sought amendment to include the opportunity
to file such Replies. NIRS/PC failed to raise this issue until now, and even at this late date, has
failed to make the requisite good cause showing necessary to amend the Scheduling Order. See

10 C.F.R. § 2.332(b).

2 See Memorandum and Order (Memorializing and Ruling on Matters Raised in Conjunction
with August 3, 2004 Conference Call and Setting General Schedule for Proceeding)
(Aug. 16, 2004).



-3-

CONCLUSION

For the reasons stated above, the Staff submits that the Board should deny NIRS/PC’s

Motion for Leave to Reply as it failed to demonstrate good cause required to amend the Scheduling
Order. If, however, the Board grants this Motion, it should limit its consideration of arguments
presented in the Motion.?

Respectfully Submitted,

/RA/

Darani M. Reddick

Counsel for NRC Staff

Dated at Rockville, Maryland
this 17" day of November, 2004

% If the Board, in its discretion, grants NIRS/PC’s Motion for Leave to Reply, the Staff
submits that the Board should limit its consideration to portions of the Reply that directly respond
to the answers filed by the Staff and LES in their November 5, 2004 submittals. See NRC Staff’s
Response to Nuclear Information and Resource Service and Public Citizen Motion to Amend and
Supplement Contentions (Nov. 5, 2004); see also Answer of Louisiana Energy Services, L.P. to
Motion on Behalf of Nuclear Information and Resource Service and Public Citizen to Amend and
Supplement Contentions (Nov. 5, 2004). As the Commission has stated, any reply should be
narrowly focused on the legal or logical arguments presented in the applicant or Staff answer. See
“10 CFR Parts 1, 2, 50, et al. Changes to Adjudicatory Process,” 69 Fed. Reg. 2182, 2203
(Jan. 14,2004) (final rule); see also Louisiana Energy Services, L.P. (National Enrichment Facility),
CLI-04-25,60 NRC __, _ (slip op. at 2-3) (Aug. 18, 2004). Because NIRS/PC’s filing exceeds the
narrow bounds to which a reply is required to be confined, the Staff contends that any new issues
presented should not be considered by the Board in ruling on NIRS/PC’s amended contentions.
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