
November 5, 2004

DOCKETED
USNRC

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION November 5, 2004 (3:03PM)

OFFICE OF SECRETARY
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD RULEMAKINGS AND

ADJUDICATIONS STAFF

In the Matter of: )
) Docket No. 70-3103-ML

Louisiana Energy Services, L.P. )
) ASLBP No. 04-826-01-ML

(National Enrichment Facility) )

RESPONSE OF LOUISIANA ENERGY SERVICES. L.P. TO NEW MEXICO
ENVIRONMENT DEPARTMENT MOTION TO FILE LATE FILED CONTENTIONS

I. INTRODUCTION

On October 20, 2004, the Intervenor New Mexico Environment Department

("NMED") filed a "Motion to File Late Filed Contentions" ("Motion"). NMED seeks to

participate as a party on three contentions: (1) LES's "plausible strategy" for disposition of

depleted uranium; (2) onsite storage of depleted uranium over the life of the facility; and (3)

whether depleted uranium can be classified as a low level radioactive waste. Louisiana Energy

Services, L.P. ("LES") herein answers the Motion.

II. DISCUSSION

NMED's Motion does not raise any new issues or cite any new information.

Rather, NMED seeks to participate on the three issues listed above, all of which are issues

previously raised by NMED in this proceeding. The Motion reflects no more than a new

procedural approach to an outstanding request to participate on these issues.

Specifically, as acknowledged by NMED in the Motion, NMED first identified its

desire to participate with respect to these three issues in its May 10, 2004, reply to the answers of
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LES and the NRC Staff to NMED's original proposed contentions. Motion, at 4.1 LES

responded by filing dated May 24, 2004.2 The Atomic Safety and Licensing Board ("Licensing

Board"), by Memorandum and Order, LBP-04-14, dated July 19, 2004, denied participation on

these issues - holding that it could not consider new matters raised in a reply finding absent a

showing under 10 C.F.R. § 2.309(c).3 By Memorandum and Order, CLI-04-25, dated August 18,

2004, the Commission affirmed the Licensing Board decision. The Commission found that the

new matters could not be considered without an appropriate justification for late-filing.

Subsequently, by a motion filed with the Commission, dated August 27, 2004,4

NMED sought reconsideration of the Commission's August 18, 2004, memorandum and order.

As again acknowledged in the present Motion, NMED there specifically addressed "the

Commission's concerns that NMED had not addressed the late-filing factors in 10 C.F.R.

§ 2.309(c), and set forth the reasons why NMED would satisfy those requirements." Motion, at

4. The present Motion is virtually verbatim in this regard to the August 27, 2004, NMED motion

I The Motion incorrectly states that the reply was filed on May 14, 2004. The actual date
was May 10, 2004. See "Reply in Support of NMED's Petition to Intervene," dated May
10, 2004. The "plausible strategy" issue is addressed at pages 3-6. The waste
classification issue is addressed at pages 5-6. The storage issue is addressed at pages 7-
14.

2 In NMED's present Motion, NMED states that LES did not object to admission of these
contentions. Motion, at 7. This statement is overbroad. LES's actual position with
respect to the issues raised in the reply filing was set forth in the surreply of May 24,
2004.

3 Memorandum and Order (Rulings Regarding Standing, Contentions, and
Procedural/Administrative Matters), LBP-04-14, dated July 19,2004, slip op. at 16.

4 "NMED's Motion for Leave to File Motion for Reconsideration and Motion for
Reconsideration," dated August 27, 2004.
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for Commission reconsideration. The motion for reconsideration remains pending before the

Commission. LES did not take a position on that motion.5

NMED's present Motion does not relate to any new information that would give

rise to a new issue at this time. Rather, it is a continuation of NMED's attempt to have the

Licensing Board or the Commission consider and admit the issues first raised in the NMED reply

filing of May 10, 2004. Given the nature of the Motion, and the fact that the arguments related

to the reply filing (including the showing offered under 10 C.F.R. § 2.309(c)) are presently

before the Commission, LES concludes that the issue of NMED's participation on the three

identified issues should be resolved by the Commission.

5 See letter to Commissioners from James R. Curtiss, counsel for LES, dated September 2,
2004.
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III. CONCLUSION

For the reasons discussed above, no action by the Licensing Board on the NMED

Motion is required. The issue of NMED's participation on the three "new" issues can and should

be resolved by the Commission in the context of NMED's pending motion for reconsideration.

Respectfully submitted,

Jades'. urtiss
D vid Repka

Wt$ON& STRAWN LLP
1400 L Street, N.W.
Washington, DC 20005-3502
(202) 371-5700

John W. Lawrence, Esq.
LOUISIANA ENERGY SERVICES, L.P.
100 Sun Avenue, NE
Suite 204
Albuquerque, NM 87109

Dated at Washington, District of Columbia
this 5th day of November 2004

4



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of:

Louisiana Energy Services, L.P.

(National Enrichment Facility)

)
)
)
)
)

Docket No. 70-3103-ML

ASLBP No. 04-826-01-ML

CERTIFICATE OF SERVICE

I hereby certify that copies of the "RESPONSE OF LOUISIANA ENERGY
SERVICES, L.P. TO NEW MEXICO ENVIRONMENT DEPARTMENT MOTION TO FILE
LATE FILED CONTENTIONS" in the captioned proceeding have been served on the following
by e-mail service, designated by **, on November 5, 2004 as shown below. Additional service
has been made by deposit in the United States mail, first class, this 5th day of November 2004.

Chairman Nils J. Diaz
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Commissioner Jeffrey S. Merrifield
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Office of Commission Appellate
Adjudication

Mail Stop 0-16C1
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Commissioner Edward McGaffigan, Jr.
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Office of the Secretary**
Attn: Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission
Mail Stop 0-16CI
Washington, DC 20555-0001
(original + two copies)
e-mail: HEARINGDOCKET(nrc.gov

Office of the General Counsel**
Attn: Associate General Counsel for

Hearings, Enforcement and
Administration

Lisa B. Clark, Esq.**
Angela B. Coggins, Esq.**
Mail Stop 0-15D21
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
e-mail: OGCMailCentergnrc.gov
e-mail: Ibcenrc.gov
e-mail: abcl ¢nrc.gov

l



Ron Curry, Esq.
Tannis L. Fox, Esq.**
New Mexico Environment Department
1190 St. Francis Drive
Santa Fe, NM 87502-6110
e-mail: tannis fox~nmenv.state.nm.us

Administrative Judge
G. Paul Bollwerk, III, Chair**
Atomic Safety and Licensing Board Panel
Mail Stop T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
e-mail: gpb~nrc.gov

Christopher D. Coppin, Esq.**
David M. Pato, Esq.**
Stephen R. Farris, Esq.**
Glenn R. Smith, Esq.**
Office of the New Mexico Attorney General
P.O. Box Drawer 1508
Santa Fe, NM 87504-1508
e-mail: ccoppin(ago.state.nm.us
e-mail: dpatoeago.state.nm.us
e-mail: sfarris~ago.state.nm.us
e-mail: gsmith~ago.state.nm.us

Administrative Judge
Paul B. Abramson**
Atomic Safety and Licensing Board Panel
Mail Stop T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
e-mail: pbaenrc.gov

Administrative Judge
Charles N. Kelber**
Atomic Safety and Licensing Board Panel
Mail Stop T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
e-mail: cnk~nrc.gov

Lindsay A. Lovejoy, Jr.**
618 Pasco de Peralta, Unit B
Santa Fe, NM 87501
e-mail: lindsay(lindsaylovejoy.com

Lisa A. Campagna* *
Assistant General Counsel
Westinghouse Electric Co., LLC
P.O. Box 355
Pittsburgh, PA 15230-0355
e-mail: campagla~westinghouse.com

(Ov
for Louisiana Energy Services, L.P.

2
DC:384015.1


