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MEMORANDUM AND ORDER

This proceeding concerns pre-application discovery in connection with a planned
application by the U. S. Department of Energy (DOE) for a license to construct a high-level
waste (HLW) repository at Yucca Mountain, Nevada. The Licensing Board granted the State of
Nevada’s motion to strike DOE’s certification of its production of documentary material, and
DOE appealed a portion of that decision. The Commission holds DOE’s appeal in abeyance.

I. BACKGROUND

The Nuclear Waste Policy Act, 42 U.S.C. §§ 10101-10270, charged DOE with the
responsibility of constructing and operating a geologic repository for high-level radioactive
waste. DOE is now preparing a license application to construct such a HLW repository at
Yucca Mountain, Nevada. Under the statute, the NRC would decide whether a license should
be issued.

The adjudicatory procedures governing the licensing proceedings are set out in 10
C.F.R. Part 2, Subpart J. Review of an application likely will prove an immense undertaking.

DOE has generated millions of Yucca Mountain-related documents since Congress charged it



-
with responsibility for the repository. What’s more, Congress has imposed a three-year
deadline for the licensing proceeding. Because of the sheer volume of relevant documentary
material, Subpart J includes provisions to expedite the licensing process. One such provision is
10 C.F.R. § 2.1003, a requirement that parties “make available” their documentary material
before DOE submits its license application. For each party, a responsible official must certify
that “the documentary material specified in § 2.1003 has been identified and made
electronically available.”” NRC regulations provide that DOE certify its document production no
later than six months before submitting its license application, that the NRC certify its document
production no more than 30 days later, and that other potential parties do so no later than 90
days after DOE.? Thus, under this first-of-a-kind provision, initial discovery will precede a
license application and should enable the parties to get off to a running start before the
statutory three-year period begins.

To accomplish this pre-license application document discovery, the NRC established a
Licensing Support Network (LSN). NRC regulations define the LSN as

the combined system that makes documentary material available electronically

to parties, potential parties, and interested governmental participants to the

proceeding for a license to receive and possess high-level radioactive waste at a

geologic repository operations area . . ., as part of the electronic docket or

electronic access to documentary material, beginning in the pre-license

application phase.?
The regulations provide for an LSN Administrator, a person within the NRC who is “responsible

for coordinating access to and the integrity of data available on the [LSN].”

10 C.F.R. § 2.1009.

’See 10 C.F.R. § 2.1003(a).

*10 C.F.R. § 2.1001.

*ld. The LSN Administrator “shall not be in any organizational unit that either represents

the U.S. Nuclear Regulatory Commission staff as a party to the high-level waste repository
(continued...)
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On June 30, 2004, DOE certified to the Secretary of the Commission that it had made
its documentary material electronically available as specified under our Subpart J rules. On
July 12, 2004, the State of Nevada moved to strike DOE’s certification on three grounds. First,
Nevada alleged that DOE failed to make all of its documentary material available. Second,
Nevada maintained that placing the documents on DOE’s server was insufficient because the
documents must be available on the central LSN web portal. Third, Nevada challenged the
wording of DOE’s certification and asserted that the certification was unlawful on its face.

DOE filed an answer stating that both its certification and documentary production
complied with the regulations. The Nuclear Energy Institute (NEI) supported DOE’s actions. A
group consisting of Public Citizen, the Nevada Nuclear Waste Task Force, and the Nuclear
Information and Resource Service (NIRS) supported Nevada’s motion.

The Licensing Board (i.e., the Pre-License Application Presiding Officer, or PAPO,
described in 10 C.F.R. §§ 2.1001 and 2.1010) heard oral argument on July 27, 2004. Daniel J.
Graser, the LSN Administrator, testified at the hearing. On August 31, 2004, the Board granted
Nevada’s motion to strike DOE’s certification.” The Board ruled in favor of Nevada on each of
the three independent grounds Nevada had raised in its motion.

DOE appealed one part of the Board’s decision — the Board ruling that DOE’s
documents are not “available” under Subpart J until indexed and placed in the LSN. Nevada

opposed the appeal. Public Citizen, the Nevada Nuclear Waste Task Force, and NIRS filed a

%(...continued)
licensing proceeding or is a part of the management chain reporting to the Director, Office of
Nuclear Material Safety and Safeguards.” Id.

°See U.S. Dept. of Energy (High Level Waste Repository Pre-Application Matters), LBP-
04-20, 60 NRC __ (Aug. 31, 2004).
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letter supporting Nevada’s position.® For the reasons we give below, the Commission holds
DOE’s appeal in abeyance.
Il. DISCUSSION

DOE appealed only the portion of the Board’s decision holding that DOE’s documentary
material must be indexed by the LSN Administrator before DOE can make an initial certification
under 10 C.F.R. § 2.1009(b). According to DOE, making its documents available on its own
server is all that Subpart J requires. DOE maintains first that, under principles of regulatory
construction, Section 2.1009(b) requires DOE only to certify as to its own actions and that
having to depend on actions within the control of the LSN Administrator would be fundamentally
unfair. Second, DOE asserts that the absence of an indexing requirement does not prejudice
the other participants in the high level waste adjudication.

DOE says that the Board’s holding raises a question of law that is of “substantial
importance” to the licensing proceeding.” But on the very next page of its brief, DOE says:
“DOE will continue to provide the LSN Administrator with documents on a rolling basis for
indexing, as it has been doing since the beginning of May, with the expectation that the LSN
Administrator will have indexed DOE’s documentary material before DOE is ready to make a

new cetrtification.”

With this sentence, DOE appears to be saying that the issue currently on
appeal does not matter now. A Board decision that DOE admits makes no difference now and
is unlikely to make any difference later does not raise a question of substantial importance to

this licensing proceeding.

®The NRC Staff did not take a position in the appeal.

"See “The Department of Energy’s Brief on Appeal from the PAPO Board’s August 31,
2004 Order” at 1 (Sept. 10, 2004) (“DOE Brief”).

8ld. at 2 (emphasis added). The LSN Administrator has testified that the system can
index approximately 40,000 documents (two batches of 20,000) in a 24-hour cycle. See
Transcript at 102-103 (July 27, 2004).
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The holding that DOE challenges has theoretical and future significance only.® Because
DOE has not challenged the Board’s other two independent bases for striking the document
certification, DOE will have to make another certification regardless of any decision we make on
the portion of the decision DOE has challenged. The Board’s holding will become significant
only if DOE’s second certification precedes the LSN Administrator's completion of indexing the
documents by a non-negligible period of time. Given DOE'’s stated expectation that it will not
certify prior to completion of the LSN indexing, it is unclear whether any delay at all is at stake.™
A decision now — unnecessary in the current posture of the adjudication -- would amount to an
advisory opinion."

Although there is no legal bar to our issuing advisory opinions in appropriate
circumstances,'? we are reluctant to do so where, as here, answering the questions left open

would be a “mere academic exercise.”®

Without affecting the critical path of a high level waste
adjudication, there will be “time enough to reach [these questions]” when and if they “arise[] in a

non-academic context.”'* The parties have already fully briefed the issue, and there is, at a

°See 10 C.F.R. §§ 2.1003(a) and 2.1012(a).

'"DOE does, however, qualify its statement by asserting that no one knows “what
unexpected circumstances might arise or what technological challenges the LSN Administrator
might encounter.” DOE Brief at 2 (emphasis added). The word “might” reinforces our
conclusion that the need for a decision on DOE’s appeal is, at best, speculative.

"And, because this is a one-of-a-kind proceeding, a Commission decision would not
have any precedential value.

'2See Tennessee Valley Authority (Hartsville Nuclear Plants, Units 1A, 2A, 1B, and 2B),
ALAB-467, 7 NRC 459, 463 (1978).

¥Texas Utilities Generating Co. (Comanche Peak Steam Electric Station, Units 1 and
2), ALAB-714, 17 NRC 86, 94 (1983).

"“Duke Power Co. (Amendment to Materials License SNM-1773 — Transportation of
Spent Fuel from Oconee Nuclear Station for Storage at McGuire Nuclear Station), ALAB-651,
14 NRC 307, 323 (1981).
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minimum, a six-month window between DOE’s next certification and NRC’s docketing of a
license application." It is simply not sensible or productive to analyze the legal issue DOE
raises and to issue a Commission decision on a controversy that may not arise at all or, even if
it does arise, may have a de minimis effect on both the timing of NRC'’s review of a license
application and resolution of this adjudication. Instead, we will hold DOE’s appeal in
abeyance.'®

If future circumstances necessitate a decision on DOE’s challenge to the Board’s
decision, DOE may reinstate its appeal by filing a motion with the Commission. At that time, the
Commission will expeditiously consider the briefs the parties have already filed.

lll. CONCLUSION
For the foregoing reasons, the Commission holds DOE’s appeal in abeyance.
IT IS SO ORDERED.

For the Commission

IRA/

Annette L. Vietti-Cook
Secretary of the Commission

Dated at Rockville, Maryland,
this 10" day of November, 2004

5See 10 C.F.R. § 2.1012(a).

'*Cf. Duke Energy Corp. (Catawba Nuclear Station, Units 1 and 2), CLI-04-11, 59 NRC
203 (2004) (dismissing premature appeal without prejudice); Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), CLI-03-05, 57 NRC 279 (2003) (holding
Commission review in abeyance, where a related Board inquiry might obviate the need for
Commission review).



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

U.S. DEPARTMENT OF ENERGY

(High-Level Waste Repository:
Pre-Application Matters)

— N N N N N N

Docket No. PAPO-00

CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing COMMISSION MEMORANDUM AND ORDER
(CLI-04-32) have been served upon the following persons by electronic mail and/or Electronic
Information Exchange as denoted by an asterisk (*).

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

Washington, DC 20555-0001

Thomas S. Moore, Chair*

Administrative Judge

E-mail: PAPO@nrc.gov

Alex S. Karlin*

Administrative Judge

E-mail: PAPO@nrc.gov

Alan S. Rosenthal*

Administrative Judge

E-mail: PAPO@nrc.gov & rsnthi@comcast.net
G. Paul Bollwerk, llI*

Administrative Judge

E-mail: PAPO@nrc.gov

Anthony C. Eitreim, Esq.*

Chief Counsel

E-mail: PAPO@nrc.gov

James M. Cutchin*
E-mail: PAPO@nrc.gov
Bethany L. Engel*
E-mail: PAPO@nrc.gov
Amy C. Roma, Esq.*
E-mail: PAPO@nrc.gov
Jonathan Rund*

E-mail: PAPO@nrc.gov
Susan Stevenson-Popp*
E-mail: PAPO@nrc.gov
Christopher M. Wachter*
E-mail: PAPO@nrc.gov
Daniel J. Graser*

LSN Administrator
E-mail: djg2@nrc.gov
ASLBP HLW Adjudication

E-mail: ASLBP HLW Adjudication@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Mail Stop - O-16 C1

Washington, DC 20555-0001

Hearing Docket*

E-mail: hearingdocket@nrc.gov
Andrew L. Bates*

E-mail: alb@nrc.gov

Adria T. Byrdsong*

E-mail: atb1@nrc.gov

Emile L. Julian, Esq.”

E-mail: els@nrc.gov

Evangeline S. Ngbhea*

E-mail: esn@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop - O-15 D21
Washington, DC 20555-0001
Karen D. Cyr, Esq.

General Counsel

E-mail: kdc@nrc.gov

Shelly D. Cole, Esq.*

E-mail: sdc1@nrc.gov

David A. Cummings, Esq.”
E-mail: dac3@nrc.gov

Gwendolyn D. Hawkins*

E-mail: gxh2@nrc.gov
Janice E. Moore, Esq.*
E-mail: jem@nrc.gov
Trip Rothschild, Esq.

E-mail; tor@nrc.gov
Tyson R. Smith, Esq.*




Docket No. PAPO-00

COMMISSION MEMORANDUM AND ORDER

(CLI-04-32)

E-mail: tfrs1@nrc.gov

Mitzi A. Young, Esq.*

E-mail: may@nrc.gov

Marian L. Zobler, Esq.*

E-mail: mlz@nrc.gov
OGCMailCenter*

E-mail: OGCMailCenter@nrc.gov

Hunton & Williams LLP
Counsel for the U.S. Department of Energy
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219

W. Jeffery Edwards, Esq.”
E-mail: jedwards@hunton.com
Kelly L. Faglioni, Esq.*
E-mail: kfaglioni@hunton.com
Melissa Grier*

E-mail: mgrier@hunton.com
Donald P. Irwin, Esq.*
E-mail: dirwin@hunton.com
Stephanie Meharg*

E-mail: smeharg@hunton.com
Edward P. Noonan, Esq.*
E-mail: enoonan@hunton.com
Audrey B. Rusteau*

E-mail: arusteau@hunton.com
Michael R. Shebelskie, Esq.”
E-mail: mshebelskie@hunton.com
Christopher A. Updike*
E-mail: cupdike@hunton.com
Belinda A. Wright*

E-mail: bwright@hunton.com

Egan, Fitzpatrick, Malsch & Cynkar, PLLC
Counsel for the State of Nevada
7918 Jones Branch Dr., Suite 600
McLean, VA 22102

Robert J. Cynkar, Esq.*

E-mail: rcynkar@nuclearlawyer.com
Joseph R. Egan, Esq.*

E-mail: eganpc@aol.com

Charles J. Fitzpatrick, Esq.*

E-mail: cfitzpatrick@nuclearlawyer.com
Jack Kewley*

E-mail: jkewley@nuclearlawyer.com
Martin G. Malsch, Esq.*

E-mail: mmalsch@nuclearlawyer.com
Susan Montesi*
E-mail:_smontesi@nuclearlawyer.com
Nakita Toliver*

E-mail: ntoliver@nuclearlawyer.com

U.S. Department of Energy

Office of General Counsel

1000 Independence Avenue, S.W.
Washington, DC 20585

Martha S. Crosland*

E-mail: martha.crosland@hgq.doe.gov

U.S. Department of Energy

Office of Civilian Radioactive Waste Mgmt
Office of Repository Development

1551 Hillshire Drive

Las Vegas, NV 89134-6321

W. John Arthur, lll, Deputy Director
E-mail; john_arthur@notes.ymp.gov

U.S. Department of Energy

Office of Civilian Radioactive Waste Mgmt
Office of Information Mgmt

Mail Stop 523, P.O. Box 30307

North Las Vegas, NV 89036-0307

Harry Leake

E-mail; harry_leake@ymp.gov;

Mark Van Der Puy

E-mail: mark_vanderpuy@ymp.gov

U.S. Department Of Energy

Yucca Mountain Site Characterization Office

Chief Counsel’s Office

P.O. Box 30307

North Las Vegas, NV 89036-0307
George Hellstrom

E-mail: george.hellstrom@ymp.gov

Yucca Mountain Project, Licensing Group,
DOE/BSC

Jeffrey Kriner*

E-mail: jeffrey_kriner@ymp.gov

Nuclear Waste Project Office

1761 East College Parkway, Suite 118
Carson City, NV 89706

Steve Frishman, Tech. Policy Coordinator
E-mail: ssteve@nuc.state.nv.us

Nuclear Waste Technical Review Board
Victoria Reich
E-mail: reich@nwtrb.gov




Docket No. PAPO-00

COMMISSION MEMORANDUM AND ORDER

(CLI-04-32)

Nevada Nuclear Waste Task Force

Alamo Plaza, 4550 W. Oakley Blvd., Suite 111
Las Vegas, NV 89102

Judy Treichel, Executive Director

E-mail: judynwtf@aol.com

State of Nevada (NV)

100 N. Carson Street

Carson City, NV 89710

Marta Adams

E-mail: madams@govmail.state.nv.us

Churchill County (NV)

155 North Taylor Street, Suite 182
Fallon, NV 89406

Alan Kall

E-mail: comptroller@churchillcounty.org

Clark County (NV) Nuclear Waste Division
500 S. Grand Central Parkway

Las Vegas, NV 89155

Irene Navis

E-mail: iin@co.clark.nv.us

Engelbrecht von Tiesenhausen

E-mail: evi@co.clark.nv.us

Eureka County (NV) Yucca Mtn Info Ofc
P.O. Box 990

Eureka, NV 89316

Laurel Marshall, Program Coordinator
E-mail: ecmarshall@eurekanv.org

Lincoln County (NV) Nuclear Oversight Prgm
100 Depot Ave., Suite 15; P.O. Box 1068
Caliente, NV 89008-1068

Lea Rasura-Alfano, Coordinator

E-mail; jcciac@co.lincoln.nv.us

Intertech Services Corporation
(for Lincoln County)

P.O. Box 2008

Carson City, NV 89702-2008

Dr. Mike Baughman

E-mail; bigboff@aol.com

Mineral County (NV) Board of County
Commissioners
P.O. Box 1600

Hawthorne, NV 89415

Linda Mathias, Administrator

Office of Nuclear Projects
E-mail:_mineral@oem.hawthorne.nv.us

Nye County (NV) Department of Natural
Resources & Federal Facilities

1210 E. Basin Road, Suite 6

Pahrump, NV 89048

Les Bradshaw

E-mail: clittle@co.nye.nv.us

Nye County (NV) Regulatory/Licensing Adv.
18150 Cottonwood Rd. #265

Sunriver, OR 97707

Malachy Murphy

E-mail: mrmurphy@cmc.net

White Pine County (NV) Nuclear
Waste Project Office

959 Campton Street

Ely, NV 89301

Mike Simon, Director

(Heidi Williams, Adm. Assist.)

E-mail: wpnucwst1@mwpower.net

Inyo County (CA) Yucca Mtn Nuclear Waste
Repository Assessment Office

P.O. Drawer L

Independence, CA 93526

Andrew Remus, Project Coordinator

E-mail; aremus@gnet.com

Abby Johnson
617 Terrace St.
Carson City, NV 89703
E-mail: abbyj@gbis.com

National Congress of American Indians
1301 Connecticut Ave. NW - Second floor
Washington, DC 20036

Robert I. Holden, Director

Nuclear Waste Program

E-mail: robert_holden@ncai.org

Public Citizen

215 Pennsylvania Ave, SE

Washington, DC 20003

Michele Boyd, Legislative Representative*
Critical Mass Energy and Environment
E-mail: mboyd@citizen.org




Docket No. PAPO-00
COMMISSION MEMORANDUM AND ORDER
(CLI-04-32)

4

Public Citizen Litigation Group
1600 20" Street, NW
Washington, DC 20009

Brian Wolfman, Esq.

E-mail: bwolfman@citizen.org

Ross, Dixon & Bell

2001 K Street N.W.
Washington D.C. 20006-1040
William H. Briggs

E-mail: wbriggs@rdblaw.com

Environment Protection Agency
Ray Clark
E-mail: clark.ray@epa.gov

Nuclear Energy Institute
1776 | Street, NW, Suite 400
Washington, DC 20006-3708
Michael A. Bauser, Esq.*
Associate General Counsel
E-mail: mab@nei.org
Robert W. Bishop, Esq.
E-mail: rwb@nei.org

Ellen C. Ginsberg, Esq.
E-mail: ecg@nei.org

Rod McCullum

E-mail: rxm@nei.org
Steven P. Kraft

E-mail: spk@nei.org

Dated at Rockville, Maryland,
this 10" day of November 2004

Original signed by Emile L. Julian

Office of the Secretary of the Commission



