vyl

10/2/95-1RM cys to:

PAPER NUMBER:

ACTION OFFICE:

AUTHOR:
AFFILIATION:

ADDRESSEE:
LETTER DATE:

SUBJECT:

ACTION:

DISTRIBUTION:

SPECIAL HANDLING:

CONSTITUENT:
NOTES:
DATE DUE:

SIGNATURE:
AFFILIATION:

Cranford, Levin, Graser, Goldberg, Shelton, Voglewede

Bangart
Cys: Taylor
OFFICE OF THE SECRETARY Milhoan
CORRESPONDENCE CONTROL TICKET E?:ﬂpson
) a
CRC-95-0837 LOGGING DATE:. Sep .28 95
' Scroggins
EDO . Rabideau
ERaphael
ALICE RIVLIN - LCooper
OFFICE OF MANAGEMENT & BUDGET OMB File
Russell
AGENCY HEADS Paperiello
Morrison
Sep 21 95 FILE CODE: OM-12 OMB  jgrdan

Norr
GUIDELINES AND INSTRUCTIONS FOR IMPLEMENTING Cran{’ord

SECTION 204, "STATE LOCAL, AND TRIVAL GOVERNMENT Cyr
INPUT," OF TITLE II OF P.L. 104-4

Appropriate

RF

NONE

DATE SIGNED:



(X1}

* THEDIRECTOR. _ R Septémbér 21, i995i

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

M-95- 20

momﬁﬁuﬁjrbn‘ THE HEADS OF DEPARTMENTS -AND AGENCIES

FROM: .. . ,Alice M. Rivlin .
: T 'pirector . 7 )
SUBJECT: -~ Guidelines and Instructions foriImpleméﬁEiﬂg'_

Section 204, “State, Local, and Tribal
Government Input," of Title II of P.L. 104-4

On March.22, 1995,;P:ésid¢nﬁfblidton'éignedlinto law the @ -
uynfunded Mandates Reform Act of 11995 (P.L. 104-4) (the “Act").
Section 204(a) of the Act requires that -- . ,
“"Each agehdy‘shall,“tb“thé4éxtént permitted: in law, develop
.an effective process to permit elected officers of State,
'local, 'and tribal governmen ¢ (or their designated employees
with authority to act on theiplﬁéﬁalf)’tofprovide:meaningful
and timely. input in ‘the-development of regulatory .proposals
containing significant‘ré¢er§}(iptérgpve:nmental?mandates."‘
Section 204 (b) of the Act;pfd&idesian’ekembtioh from the Federal
Advisory Committee Act (5°U.S.C. App.) 'for intergovernmental
consﬁltations.inVolving\intérgpyernmentalirésponsibilitiéslor
administration. '~ e TAS A - TETTTT

1 fThe Act’s consultation fequirement builds on that set
forth.byAPresidenthclinton on_ October 26, 1993, in Executive

:?order*No.'12875:jﬂ;n.prdéfﬂﬂtbé%éhuqe*thg'impqsition of unfunded
' ‘'mandates upon State, ‘localy T

, ‘and tribal governments," ‘the
Executive order, requires agencies; when they ‘seek to -impose
unfunded,mandatés_upbnwstate{ 16cal, ‘or ‘tribal ‘governments -
througb,a,regulation;;td;brbyide'tbgtﬁe Director iof ‘the-Office

of Manaﬁeﬁéht‘ahdﬁpudgétfgafdééqrippiqn¥of"thé”éxtent of ‘the

- agénéy!s;pribrfééhshltatioﬁﬁ@i;hfrepresé'tétivés of ‘affected

state, 1¢ca1;fandﬂtribaljgove:ﬁmengs,3§h§fnatu;e70f,theirffa

gonce:ns,Lany.writtgnfpommuﬁichtidng'submitte@”to the ‘agency by
such units'ofigovernmeht;jand';be'agehcy'S’positiop”supportlng
the need to issue the requlation-containing the*man@ate"'(Sec.

1(a)(2))-
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Section 204 (c)requires the President to issue guidelines and
instructions to Federal agencies "for appropriate implementation®
of both of these provisions "consistent with applicable laws and
regulations." In accordance with the President’s delegation of
authority,? OMB is today issuing those guidelines and
instructions.

I. THE PROCESS FOR INTERGOVERNMENTAL CONSULTATION.

It is important that:this intergovernmental consultation process
not only achieves meaningful input, but also builds a better
understanding among Federal, State, local, and tribal
governments. As described in Part II, below, the process
required by the Federal Advisory Committee Act is not to act as a
hindrance to full and effective intergovgrnmental consultation.

A. What Agencies are Covered?

The process for intergovernmental: consultation called for by
Section 204 (a) applies to all Federal agencies (as defined in 5
U.S.C. 551(1)), with the exception of independent regulatory
agencies. - : - S

B. Whenzshould.;ntergovernmegtal:cOnsuLtatipns Take Place?

Intergovernmental”consultation‘Should“take‘place as early in the
‘regulatory process.as possible. Except where the need for
-immediate agency action preécludes prior consultation,
‘consultation should occur beforé publication’ of the notice of
proposed rulemaking or other regulatory action proposing a
‘significant .Federal. intergovernmental mandate. Consultation
should continue after publication of the regulatory action
initiating the-proposal. . Except in exceptional circumstances
where the need for immediate action precludes prior consultation,
consultation must occur prior to the formal promulgation in final
form of the regulatory action.

2 sSee 60 Fed. Reg. 45039 (August 29, 1995).

7.3 portions of these guidelines and instructions are based
on OMB Memorandum M-94-10, entitled "Guidance for Implementing
E.O0. 12875, ’Reduction of Unfunded Mandates,’" issued by Director
Leon E. Panetta on January 11, 1994. These guidelines and
-instructions-are .not intended, and ‘'should not be construed, to
create any right.or benefit, substantive or .procedural, '
enforceable at law by a party against the United states, 'its
agencies, -its officers, or its’ employees: '~ Neither are these

- guidelines and.instructicdns intended, nor“should‘they be -
construed,-.to’limit.the availability of ‘any exclusion from the
Federal :Advisory Committee Act contained in that Act or any-
applicable requlations. o I ' ‘
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C. With Whom Should Agencies consult?
The statute directs agencies to develop an effective process to
ensure that "elected of ficers of State, -local, and tribal
governmehts‘(or;thei:\designated,gmp;pyees with authority to act
on their behalf)" who wish to provide meaningfulvand«timelyzinput
are able to do so.’ : . S B e

Each agéncy,heédé.éovdévéidﬁian'intefgdvéfnménﬁéi‘consultation

‘process,for_thatfagency.n_mo dp'so,_the agency should first
- develop a proposaljfo:Athatjprocess, andgcdnsultiwith~state;

local, and tribalhgove:nméﬁtsfjas‘appropriété)_ppncerning-this
proposed process, as soon ‘as possible. R
One approach an agency may wish to adopt is to designate a ﬁerson

or an office through which jntergovernmental cohsultation should

 be -coordinated. - -Another approach is for an agency to instruct
- those . responsible for ,developing ‘a rule to seek out the views of

elected officers:or their designated,employées;{fAﬁ’agency?may
also wish to develop other effective means of -génerating - -

'meaningful'inputmor,expaﬂdgthose>that‘itralreaQy has. " An agency

will be able to‘obtainhthejfullest,rangg;of1péaﬁiﬁgfulJinput from
State, local, and tribal governments by undertaking the following
kinds of consultation. - S - '
(1) Heads of Government. :
Agencies shouldAsgék‘tq‘consult'with_the'higheSt levels of the -
pertinent governmentﬂgnits,je}g.};theQOffice;pf the Governor,
Mayor,; or Tribal_Leade;;jdrAtheirfdesigna;gd"employées*With'
authority to.act on their: behalf).' These officials are the ones
elected to represent. the pébpleiand'are:the'oné5‘that‘the'public
holds directly accountable for the actions of those government
units. : L o S o

(2) -Both.Program and gingncia;lotgiciqls. )

Many regulatory agencies have functional counterparts in State,
local, and tribal governmelits, e.g., those government officials
wh01imp1ement‘dr‘enforce,fégulatbry"rgSponsihiliﬁies';gquired in
whole ;or -in part;by,the,FederaL‘agehdy: ‘These local ‘officials

regulatory program, and should be COnsulteq-gs'a”source-ofi
important information co@bérningﬁthe”likgly:effggts of, or’
effective alternatives to, Federal regulatory proposals. -

+tend to be those‘mpst”faﬁiliar‘with‘thefFédéfa} agency’s

e oan, r

InQAééitioﬁ;“agéﬁéiés,éhdﬁiafébnéﬁiffwith those State,’ local, and

- tribal officialsfmostfdiféCtly[xgspbnsibieffb:-éﬁSnripg the

funding of compliance witp'the]Egderal’mandaté; e.g:, the’
'applicable;treasury,)budget[jtakécollecticn;-or other financial

.officials. These oﬁfidials,aré‘institutiong;ly responsible for
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balancing the competing claims for scarce State, local, or tribal
resourcese. :

(3) Washington Representatives.‘

‘It is also important that Federal agencies' consult with

Washington representatives, where available, of associations
representing elected officials. These Washington representatives
often know which local elected officials are the most
knowledgeable about, interested in, or responsxble for,
implementing spec1f1c issues, regulationsor programs, and can
ensure that a broad range of government officials learn of and
provide valuable insight concerning a proposed intergovernmental
mandate.

) (4) ©&Small. Governments.

Agencies should make special efforts to- consult with officials of
small governments,. and to develop a plan for such consultation
under section 203 of Title II of the Act. -Agencies may wish to
consider several mechanisms for reaching small. governments, -
including, special task_ forces, periodlc mailings -through small
government, associations, or communication through rural
development councils.

D. How Much Consultation shouldbrhere Be?

The scope of intergovernmental consultation should be based on
common sense and be commensurate with' the significance of the
action being taken. 'The more costly, the more potentially
disruptive,  the more broadly applicable,  the-more controversial
the proposed Federal Aintergovernmental mandate -~ the more:
consultation there should be. An agency should decide the extent
of its consultation on a case-by-case basis; a one-size-fits-all
prescription is neither appropriate nor desirable.

E. What should Be the Content of Consultation?

Agencies should seek views of State, 1oca1, and tribal

.governments regarding costs, benefits, risks, and alternative and
~ flexible methods of compliance regarding their regulatory

proposals. ‘Agencies should also seek views on potential.
duplication with existing laws or regulations at other levels of
government, and on ways to harmonize their rules with State,
local and tribal policies and’ programs.-

To assist with these consultations, agencies should first
estimate the direct costs to be incurred: by the State, local, or
tribal governments in complying with the mandate and then inform
the affected governmental units of these’ cost estimates.
Estimates should cover both up-front and. recurring costs, for a
reasonable number of years after the rule is to be put into

o Ferad -
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effect. To the extent practicable, agencies.should make |
reasonable efforts to-disaggregate these cost.estimates as they
-affect theqyarious'levels of government,_or,otherwise’provide the
“criteria by which®those‘affected can.disaggregate the cost
estimates in order to determine the potential costs to T
“themSelvés.‘fWhére*Quahtitative{estimates-are not feasible, .
agencies should work with other levels of government ‘to.discern

and discuss gualitgtive‘costs,

Agencies,shduld,alsd”consult on and estimate the benefits . =~ .
expected from the mandate for. States,.localities, tribes, and.
theirﬂreéideﬁts’hnd}businesses.*fEstimates,shqu1d~pbv¢ffbothfup—
. front andfreéurring'benef;tsnforna‘reasonablg_ngmpgp:bffyéarsg
 after the rule is to be put -into effect. To-the extent . .. :

“practicable;uagéhcies_;houldrmakeureasonable“efforts,tdf;w‘_ .
disaggregape'these"benefitiestimates as .they affect the various
levels ‘of government, or otherwise provide the criteria by which
)chosejafféctédfdan disaggregate.therbenefit‘éspimates“in”o:der to
determiné'the_potéhtial”benefitsﬁto themselves. .Where . . .
quantitative ‘estimates ‘are notffeasible,}agenciesganpld work *
with other -levels of government -to discern and -discuss . . L
qualitative benefits.
Agencies .should also, during the consultative process, seek views
on 'the expected method of-compliance.v:Governmentallunits may
have 'suggestions as to how:to achieve.the Federal -regulatory
objective in-a way that isfmore?effective;:effigient,;flexible,-
and consiStgntlwith'Staté;flocal; and tribal governmental :

. regulatory and other functions.: . oo Tl T

R S ngﬁfShould_AgenéieséIﬁfégiﬁte These Iﬁéérgbﬁefhpeﬁfﬁl
consultations into the Rulemaking: Process?: . ”

It iéfimpb:taht'fof'agencieéfto ihﬁebfétéﬁtﬁesefEdhsulﬁétipﬁ
activities into the ongoing rulemaking process. ..The cost and

benefit estimates, -any additional’ viable: suggestions received
,during»thg.prefnotice consultations, and the agency plan to carry

" out ‘intergovernmental cohsultation‘shouldabe>included.in the-

o preamble to the notice of proposed rulemaking. . Publication of

the”cost“ahd-hénefit‘éstima;es=andIthe intergovernmental . . :
consultation plan‘in ‘the Federal Register will .assure _that those
governmental units tﬁat”aréInot"cbntacted;directly;will.haye
_access to the gaﬁé’édst"and’bénefitEestimates;as,thoselthfwere
"contacted‘directly;”andfhaveithefopportunityxto make :their . .
concerns known. Similarly, and consistent with E.O. 12875, .any
preamble transmitted to the Federal Register on or after October
2, 1995, should include, as of the particular'stage"of'the~-
‘rulemaking, the extent of the agency’s prior consultations with
representatives of affected State, local, and tribal governments,
the nature of ‘their conCerns{aanthrittenlcommunications

submitted to the agency by such units of government, and the
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agency’s position supporting the need to issue the regulation
containing the mandate.

G. What Compliance Reports should Agencies Submit to OMB?

Under Section 208 of the Act, OMB is required to submit a report
to Congress on agency compliance with the requirements of Title
II of the Act, which includes the intergovernmental consultation
requirement, on or before March 22, 1996, and annually '
thereafter. Accordingly, agencies should provide the
Administrator of the Office of Information and Regulatory
Affairs, by January 15, 1996, and annually on that date
thereafter, a written report of  each agency’s. compliance with
Title II of the Act. The report should include a description of
the process established by the agency. to ensure meaningful’ input,
as well as a description of agency consultations with State,
local, and tribal governments for each proposed and final rule
"containing significant Federal intergovernmental mandates." Aas
part of the report to be submitted by January 15, 1996, agencies
should also describe the plans they have developed to consult
with small governments, under Section 203 of Title II of the Act.

II. THE EiEHPTION FROM THE FEDERAL ADVISORY COMMITTEE ACT

In order to facilitate the consultation process, section 204 (b)
of the Act provides an exemption from the Federal Advisory
Committee Act ("FACA") (5 U.S.C. App.) "for the exchange of
official views regarding the implementation of public laws
requiring shared intergovernmental responsibilities or
administration."* This exemption applies to all Federal agencies
subject to FACA, and is not limited to the intergovernmental
consultations required by' Section 204(a) but instead applies to
the entire range of intergovernmental responsibilities or
administration. In accordance with the legislative intent, the
exemption should be read-broadly to facilitate intergovernmental
communications on responsibilities or administration.

This exemption applies to meetings between Federal officials and
employees and State, local, or tribal governments, acting through
their elected officers, officials, employees, and Washington
representatives, at which "views, information, or advice" are
exchanged concerning the implementation of intergovernmental
responsibilities or administration, including those that arise
explic}tly or implicitly under statute, regulation, or Executive
order. A

4 House Conference Report 104-76 (March 13, 1995), p. 40.
5 specifically, this exemption from FACA applies where —--

" (1) meetings are held exclusively between Federal officials



The scope of meetings covered by the exemption should be
construed broadly to include any meetings called for °ny purpose
relating to intergovernmental responsibilities or administration.
Such meetings include, but are not limited to, meetings called
for the purpose of seeking consensus; exchanging views,
information, advice, and/or recommendations; or facilitating any
other interaction relating to intergovernmental responsibilities

or administration.

The guidance given above should help determine when a meeting
qualifies under Section 204 (b) of the Act for an exemption from
the FACA. We also note that meetings that do not meet these
guidelines for an exemption may nonetheless not be subject to the
FACA in the first instance. Accordingly, to determine whether
there is even a need for an exemption from the FACA, agencies
should also consult the FACA itself, as well as the General
Service Administration’s regulations at 41 Cc.F.R. Subpart 101-

6.10, and the court decisions construing the FACA.

* % & % *

It is important that agencies make their best efforts to
implement these guidelines and jnstructions. As the Conference.
Report stated, wan important part of efforts to improve the
Federal regulatory process entails improved communications with
state, local, and tribal governments. Accordingly, this
legislation will require Federal agencies to establish effective
mechanisms for -soliciting and integrating the input of such

interests into the Federal decision-making process."

If agencies have any questions concerning these guidelines and
instructions, they should contact the Administrator of the Office
of Information and Regulatory Affairs, or her staff. OMB will
provide additional guidance as experience and need dictate.

and elected officers of State, local, and tribal governments (or
their designated employees with authority to act on their

behalf), acting in their official capacities; and

w(2) such meetings are solely for the purposes of exchanging
information, or advice relating to the management or
implementation of Federal programs established pursuant to public
jaw that explicitly or inherently share intergovernmental
responsibilities or administration."

6 House Conference Report 104-76 (March 13, 1995), p. 40.



