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INTERVENORS' MEMORANDUM ON THE MANDATORY HEARING
PROCESS

As requested by the Atomic Safety and Licensing Board (the "Board") in a pre-

hearing conference call on September 15, 2004, Intervenors Blue Ridge Environmental

Defense League (BREDL), Nuclear Infornation and Resource Service (NIRS) and Public

Citizen submit this memorandum addressing the Board's questions concerning the

procedure for conducting the mandatory review of uncontested issues in this Early Site

Permit ("ESP") proceeding.

1. NATURE OF THE BOARD REVIEW OF UNCONTESTED ISSUES.

Intervenors agree that the Board does not conduct a de n1ova review of

uncontested issues. However, the Board must conduct some substantive review of such

issues. 10 C.F.R. § 2.104(b)(2) requires the Board to conduct a genuine examination of

the uncontested issues and ensure that the review conducted by the Staff has been

adequate. Although the Board is not required to duplicate the review already performed

by the Staff or to perform a de novo evaluation of the application, it should nonetheless
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determine that further examination of the uncontested issues is not warranted. In the

context of an operating license proceeding, the Atomic Safety and Licensing Board has

stated:

Taking into account the scope of review appropriate for an
uncontested issue in an operating license proceeding, we
have examined whether the generic safety issues have been
taken into account in a manner that is at least plausible and
that, if proven to be of substance, would be adequate to
justify operation.

Houston Lighting and Power Co. (South Texas Project, Units I and 2), ASLBP 79-421 -

07-OL, 24 N.R.C. 295 (1986). It follows that in an ESP proceeding that is subject to all

procedural requirements in 10 C.F.R. Part 2 that are applicable to construction permits,

the Board must ensure that the Staff's review took the uncontested issues into account in

a manner which would be adequate to justify issuing the permit.

In making mandatory findings on an array of uncontested issues, the Board

should utilize a slightly deferential standard of review that still entails a detailed analysis

of issues and proposed findings submitted by the Staff. To the extent that the Board's

review might be aided by comments of third parties, Intervenors recommend that the

Board allow for submission of oral and written comments or statements by local, state

and federal agencies and the public, including Intervenors, at any public hearing to

consider the Staffs analysis and proposed findings. Indeed, to the extent that the Board's

determination in this proceeding constitutes a Record of Decision on the Final

Environmental Impact Statement, such public statements could be viewed as comments

on the Final EIS (see, es, comments on final EIS allowed by Counsel on Environmental

Quality NEPA regulations, 40 C.F.R. § 1503.1(b)).
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II. CONSIDERATION OF 10 C.F.R. § 51.105.

10 C.F.R. § 51.105 requires consideration of environmental issues pursuant to the

National Environmental Policy Act (NEPA), 42 U.S.C. 4332(2) (NEPA sectioni02(2),

including a balance of the costs and benefits of the proposed action, in determining

whether to issue this permit. Since NRC rules and precedents provide that certain

important issues shall not be reviewed in this ESP proceeding (for example, need for and

benefits of facility, compliance with Clean Water Act requirements), Intervenors submit

that the terminology attached to the decision and documentation in this proceeding should

reflect the fact that important NEPA issues have not been included in this review.

10 C.F.R. § 52.21 states that the issues specified for a Notice of Hearing shall not

be construed to require that the environmental report or EIS include an assessment of the

benefits of the proposed action. Without considering the need for power, and hence the

potential benefit of eventually constructing additional reactors at the proposed site, the

EIS can not weigh the potential environmental harms against potential benefits, analysis

that is essential to inforned decision making that is at the heart of the National

Environmental Policy Act (NEPA). See, es, South Louisiana Environmental Council,

Inc. v. Sand, 629 F.2d 1005, 1011 (5th Cir. 1980) (re value of cost/benefit analyses).

Thus, Intervenors submit that the Draft and Final EISs prepared for this proceeding be

expressly recognized as not addressing all of the issues intended to be covered in a NEPA

analysis, perhaps by being identified as a "partial EIS."

Similarly, if the fundamental issue of compliance with the federal Clean Water

Act is beyond the scope of this proceeding, as was detennined in the Memorandum and

Order (Ruling on Standing and Contentions) issued in this proceeding on August 6, 2004,
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at 19-20, then one of the most important site suitability determinations will not be

included in this proceeding, and the ESP, if issued, should reflect that reality. Section

401 of the Clean Water Act, 33 U.S.C. § 1341, requires that applicants for federal permits

which may result in discharges into navigable waters shall provide federal pernitting

agencies a certification from the State that discharges that result from the activity

authorized by the federal agency will comply with state water quality standards. I

Typically, the 401 certification is obtained before federal permits are issued.

Indeed, it was required to be obtained before NRC issuance of construction permits under

prior rules. See Public Service Company of New Hampshire (Seabrook Station, Units 1

and 2), CLI-77-8, 5 N.R.C. 503, _, 1977 NRC LEXIS 144, *14 (1977) ("Furtherniore,

before we may issue a construction permit we must receive a certificate from state

authorities certifying that proposed operations at the proposed site will meet applicable

Federal water quality standards, and any additional standards which state law may

impose."). Though the ESP in this case will not authorize any direct discharge to Lake

Anna, neither would the construction permit at issue in the Seabrook case above.

Intervenors submit that it would be highly inappropriate to issue an Early Site Permit

when one of the most critical site suitability issues remains undetermined. Thus, the

Board should either require the applicant to obtain a 401 certification from the State in

advance of ruling on the ESP or expressly state that this is a "conditional ESP."

"Any applicant for a Federal license or permit to conduct any activity including, but not limited to, the
construction or operation of facilities, which may result in any discharge into the navigable waters, shall
provide the licensing or permitting agency a certification from the State in which the discharge originates
or will originate ... that any such discharge will comply with the applicable provisions of sections 1311,
1312, 1313, 1316, and 1317 ofthis title." 33 U.S.C. § 1341(a)(1). See also, Va. Code Ann. § 62.1-44.15:5
re Virginia Water Protection Permits (state version of 401 certification); 9 Va. Admin. Code § 25-210-10
et seq. (2004).
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III. INTERVENORS' ROLE IN THE HEARING ON UNCONTESTED ISSUES.

As stated above, Intervenors submit that state and federal agencies and interested

members of the public, including Intervenors, should be allowed to submit oral or written

comments at the hearing on the uncontested issues in this proceeding. Comments could

be submitted to the nature of limited appearances in this proceeding as provided by

commission rule 10 C.F.R. § 2.315(a). Similarly, Intervenors submit that public

comment should be allowed on the proposed findings submitted by the NRC Staff on the

uncontested issues.

Respectfully submitted,

Richard A. Panrish
Southern Environmental Law Center
201 W. Main Street, Suite 14
Charlottesville, VA 22902-5065
434-977-4090
fax: 434-977-1483
rpairishgselcva.org

Diane Curran
Hannon, Curran, Spielberg and Eisenberg, L.L.P.
1726 M Street NW, Suite 600
Washington, DC 20036
202-328-3500
fax: 202-328-6918
dcuiranghalmoncurran.com

COUNSEL FOR INTERVENORS BREDL, NIRS
AND PUBLIC CITIZEN

Dated October 8, 2004
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CERTIFICATE OF SERVICE

I hereby certify that on October 8, 2004, copies of the foregoing Intervenors'
Memorandum on the Mandatory Hearing Process were served on the following by e-mail
and first-class mail, as indicated below:

Alex S. Karlin, Chair
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail: ASK2@nrc.gov)

Dr. Thomas S. Elleman
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: TSEmnrc.gov)

Dr. Richard F. Cole
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: RFC 1nrc.gov)

Dr. Thomas S. Ellenman
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
5207 Creedmoor Road
Raleigh, NC 27612
(E-mail: ellemanceos.ncsu.edu)

Robert M. Weisman, Esq.
Brooke D. Poole, Esq.
Ann P. Hodgdon, Esq.
Antonio Fernandez, Esq.
Office of General Counsel
Mail Stop O- 15-D21
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: nmw(nrc.gov, bdp(iirc.gov,
aph(lnrc.gov, axf2@nrc.gov)

David R. Lewis, Esq.
Robert B. Haemer, Esq.
Shaw Pittman, LLP
2300 N Street, N.W.
Washington, D.C. 20037
(E-mail: david.lewis(2shawpittman.com,
robeit.haemergshawvpittmaan.com)

Office of Commission Appellate
Adjudication
Mail Stop 0-16 Cl
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Lillian Cuoco, Esq.
Senior Counsel
Dominion Resources Services
Rope Ferry Road
Waterford, CT 06385
(E-mail: lillian cuoco(adom.com)

Diane Curran, Esq.
Hannon, Curran, Spielberg & Eisenberg,
LLP
1726 M Street, NW., Suite 600
Washington, DC 20036
(E-mail: dcurranbhannoncurran.icoim)

Office of the Secretary
ATTN: Docketing and Service
Mail Stop: 0-16C1
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
(E-mail: HEARINGDOCKET(c0nrc. gov)
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Richard A. Parrish

- 6 -


