
October 12, 2004
MEMORANDUM TO: Cathy Haney, Program Director

Policy and Rulemaking
Division of Regulatory Improvement Programs, NRR

FROM: Joseph L. Birmingham, Chair /RA/
Workgroup on RPI Recommendations 9 and 11

SUBJECT: RESPONSE TO RULEMAKING PROCESS IMPROVEMENT TASK
FORCE RECOMMENDATIONS 9 AND 11

In SECY-03-0131 and its attachments, the staff provided to the Commission information on a

report prepared by the Rulemaking Process Improvement Task Force and the Rulemaking

Coordinating Committee’s (RCC) Implementation Plan for the task force’s recommendations. 

As part of the RCC response, an interoffice workgroup was formed to evaluate and respond to

recommendations 9 and 11 (RPI 9 & 11) of the Rulemaking Process Improvement Task Force. 

At a meeting, September 14, 2004, the workgroup presented its proposed response to the RCC

for approval.  During the meeting, the workgroup presented its recommendations, answered

questions from the RCC members and received the RCC’s approval.  The RCC meeting notes

and the workgroup’s response are attached for your information.

Attachments:  As stated
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RULEMAKING COORDINATING COMMITTEE

September 14, 2004, Meeting

Attendees: R. Seltzer, OEDO, S. Treby, B. Smith, OGC; E. McKenna, B. Thomas, J.
Birmingham, P. Ray, NRR; S. Moore, K. McDaniel, NMSS; M. Lesar, D.
Mendiola, ADM

1.  Rulemaking Performance Measures. 

OGC agrees that there is merit in establishing performance measures to evaluate rulemakings. 
While OGC supports the draft measures concerning timeliness and resources, OGC has
reservations concerning some of the attributes of the draft quality measure.  We acknowledged
that some of the suggested measures for evaluating quality can be quite subjective and
sometimes even contradictory.  The working group will reevaluate the draft quality measure and
attempt to refine the rating criteria to focus on the more concrete, less subjective criteria. 

2.  Working Groups - status reports, etc.

• Regulation Development at the NRC.  The revised course outline was presented. 
Offices were asked to provide any additional comments or suggestions to Keith or their
working group representative.  Class materials are being developed.  The working group
is targeting February for the first session.

• MD 6.3 and the Regulations Handbook.  RDB has revisited the schedule for completing
these actions.  We anticipate coming to all offices for formal comment on MD 6.3 by the
end of September and to NMSS/NRR/OGC for comment on the regulations handbook in
early October.  The target date for completing and issuing each publication is January
2005.

3.  Communication Working Group.

Joe Birmingham briefed us on the working group’s progress in addressing Rulemaking Process
Improvement Plan Recommendations 9 and 11 that stakeholders be engaged at an earlier
stage in the rulemaking process and that more detailed criteria be developed on enhanced
public participation to assist the staff in determining the proper tools to use for various rules
(See attached slides).  The Working Group examined recent experiences where draft language
had been issued for comment and current practice in existing or evolving guidance.  Working
Group recommendation can be summarized as follows:
• Guidance on the development technical basis in support of rulemakings should be

developed and included in office procedures.
• Earlier public involvement could be effectively achieved by involving stakeholders during

the development of the technical assessment. 
• Criteria for early stakeholder involvement should be included in office level procedures. 

Because of the wide variance in rulemaking actions, judgement will always be required
in determining when enhanced public participation is necessary or desirable.

Although the passage of time, greater experience in the use of enhanced public participation,
and recent or ongoing changes in existing guidance have begun to address the concerns
underlying RPI Recommendations 9 and 11, the Working Group believes that it is essential to
capture these recommendations in office instructions and ensure that the policy is reflected in 
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the Management Directive.  NRR intends to constitute a working group that will develop
technical basis guidance, probably as a separate office instruction.  The guidance will address
what constitutes a good technical basis and how the public should be involved.  Although this 
guidance is limited to NRR, we anticipate that many aspects of it may be easily adopted to
NMSS rulemaking.  NMSS, OGC, and ADM asked to participate in this initiative.  I asked that
the offices pay particular attention to Part IV of the handbook to MD 6.3 when it is circulated for
formal office comment.      

4.  E-Rule rulewriters survey.

V. Voytko and C. Bladey collaborated on a draft response to the survey from the e-Rulemaking
Module III team concerning current agency capabilities and needs.  I reiterated that office staff
could send their response directly to the e-Rule team or provide ADM with their comments and
suggestions to be rolled in with our response.   

Next RCC meeting: October 19, 2004, at 10:00 am, Room O14-B8.  Again, the room is small 
but is the largest available for the morning.   



Response to Rulemaking Coordinating Committee For 
Rulemaking Process Improvement Task Force Recommendations 9 and 11

In SECY-03-0131 and its attachments, the staff provided to the Commission information on a
report prepared by the Rulemaking Process Improvement Task Force and the Rulemaking
Coordinating Committee’s (RCC) Implementation Plan for the task force’s recommendations. 
Included in the report were 36 recommendations for process improvements for rulemaking and
recommended strategies for their implementation.  To accomplish implementation of the
recommendations, various workgroups were formed evaluate and, as appropriate, implement
the recommendations.  Below are Task Force Recommendations 9 & 11 and the response of
the interoffice workgroup.

Task Force Recommendations

The Task Force recommendations 9 and 11 are respectively: 

� Engage external stakeholders at an earlier stage of the rulemaking process, and

� Develop more detailed criteria on enhanced public participation that would help staff
decide what outreach tools to use in various situations.

The Rulemaking Process Improvement Task Force detailed these recommendations and
proposed a strategy for implementation in the report.  The proposed strategy was to release
draft rulemaking plans and draft proposed rule language to the public on a routine basis. 
Further the Task Force strategy proposed that guidance on enhanced public participation 
should be developed that would include practical direction on the kind of outreach to use in
various situations.  

The workgroup met and discussed the recommendations and the proposed strategy in light of
recent experience with release of draft rule language, current practice for rulemaking, and the
changes that had been made or were being made in rulemaking as a result of other
recommendations in the report.

Recent Experience with Release of Draft Rules

The workgroup surveyed the project managers of rulemakings that had placed draft rule
language and related information on the NRC website.  The project managers indicated that for
complex or controversial rules and for rules on new technical issues not addressed by existing
rule language, significant value was obtained from the release of draft language for comment. 
However, the project managers felt that it was important to provide a discussion of what was
intended by the rule language with the draft rule language.  The project managers did not think
that release of draft rulemaking plans would be needed if stakeholders were engaged in a
discussion of the possible rulemaking approaches before the rulemaking plan was prepared.

The project managers felt that stakeholder comment on draft rule language was beneficial if
stakeholders had been involved in development of the conceptual details of the proposed
approaches.  This conclusion indicates that, when appropriate, stakeholder involvement should
take place before the rulemaking plan is developed during the development of the approaches
for the technical resolution.
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Current Practice in the Program Offices

In response to the report, the Office of Nuclear Reactor Regulation (NRR) revised Office
Instruction LIC-300, “Rulemaking Procedures,” to establish a vetting process for issues before
entry into rulemaking.  The intent is for rulemaking to begins after an issue is fully vetted and
approved by a Rulemaking Approval Board.  The vetting process requires the development of a
proposed regulatory resolution for an issue including a documented need for a regulatory
resolution and an established technical basis.  Obtaining appropriate stakeholder input via
public meetings, workshops, etc. is a part of the vetting process and allows for stakeholder
comment on the impact of imposed regulations or on the likelihood of adoption of voluntary
regulatory changes.  The Policy and Rulemaking Program in NRR plans to prepare a guide for
technical basis development that would include criteria and guidance for early stakeholder
involvement in development of the technical basis.  

Stakeholder input on the conceptual details for the technical basis of issue resolutions allows
for early stakeholder involvement in a less formal manner than the comment process for
proposed rules.  Early stakeholder involvement in the conceptual detail of the technical basis
and development of proposed issue resolution helps preclude false starts and delays during
proposed rule development.  Early stakeholder involvement should preclude substantive
changes being made at the proposed rule stage and the potential for re-noticing.

The Office of Nuclear Material Safety and Safeguards (NMSS) Policy and Procedure 1-63,
“NMSS Procedures for Preparation and Review of Rulemaking Packages,” currently states that
additional stakeholder participation opportunities, such as meetings, workshops, or requests for
comments, may be provided for some rulemakings but does not provide guidance on the types
of issues that should receive additional stakeholder participation or how early in the process the
participation should take place.  P&P 1-63 could be revised to provide more detail on the use of
early stakeholder involvement and to reflect the revisions to MD 6.3 to provide for the use of
early stakeholder involvement.  Because the rulemakings by NMSS affect a more varied group
of licensees than those in NRR and because the level of stakeholder interest is also more
varied, NMSS decisions for early stakeholder involvement will be more subjective.

Near-term changes to MD 6.3

Management Directive (MD) 6.3, “The Rulemaking Process,” is being revised and will include
many of the changes recommended by the Task Force including provisions for early public
participation and the release of draft rule language if approved by the applicable division
director.  Draft Section IV of MD 6.3, “Public Participation,” describes various methods by which
public participation in rulemaking can be encouraged.  These range from formal processes
such as Negotiated Rulemaking and Advanced Notice of Proposed Rulemaking through
informal processes such as meetings and workshops or requests for comment in the Federal
Register or on Ruleforum.  Public participation may take place either during the rulemaking
process or during the development of the technical assessment before rulemaking begins.  

Draft MD 6.3 provides criteria on types of rulemaking for which enhanced public participation is
desirable and when draft rule language should be released for public comment before the
proposed rule is developed.  The criteria generally states that if a potential rulemaking subject
is controversial or complex, the division director may authorize the rule language to be released
for public comment.  The MD should also contain a provision for informing the Commission and
the Commission technical assistants that the rule language is being released.  This should be
accomplished informally either via an email notification or through the daily notes to the
Commission.
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Summary of Work Group Response to RPI Recommendations 9 and 11

The workgroup determined that early stakeholder involvement would be beneficial for complex
or controversial issues.  Stakeholder involvement in developing proposed approaches for
resolution of these issues is most beneficial before rulemaking is begun or a rulemaking plan is
developed.  Further, early stakeholder can provide information on levels of interest that may be
included in rulemaking plans sent to the EDO or to the Commission for approval.  The
workgroup did not find a benefit in posting draft rulemaking plans for public comment if
stakeholder involvement is obtained early.  The workgroup determined that provisions for
obtaining early stakeholder involvement should be included in agency management directives
and that guidance on the use of the various methods to obtain early stakeholder involvement
should be included in office level instructions.  A protocol for informing the Commission and
EDO that draft rule language is to be released to the public needs to be developed.

Various means for obtaining early stakeholder involvement exist.  The choice of using public
meetings, workshops, the NRC website, email, or Ruleforum depends on the type of issue
being addressed and the level of stakeholder interest expected.  Licensees and other industry
groups may be able to more frequently attend meetings whereas the general public may more
readily respond to postings on websites or the use of email to provide comments.  The details
for choosing and implementing the type of stakeholder involvement could be contained in the
technical basis guidance document or other office procedure.  Documenting the process and
the contacts should make it easier and more efficient for the technical staff to implement. 
Coordination with the rulemaking staff during this stage would be beneficial.


