
POLICY ISSUE
NOTATION VOTE

October 14, 2004 SECY-04-0187

FOR: The Commissioners

FROM: Luis A. Reyes
Executive Director for Operations

SUBJECT: PROPOSED REVISION TO THE ENFORCEMENT POLICY TO
ADDRESS RESPONSIBILITIES FOR GRANTING A POWER
REACTOR NOTICE OF ENFORCEMENT DISCRETION

PURPOSE:

To obtain Commission approval for a proposed revision to the U.S. Nuclear Regulatory
Commission (NRC) Enforcement Policy (as addressed in the attached Federal Register notice)
that would provide that the appropriate Regional Administrator grant all Notices of Enforcement
Discretion (NOEDs) for power reactors after consultation with the Director, Office of Nuclear
Reactor Regulation, or his or her designee, to determine the appropriateness of granting a
NOED.

BACKGROUND:

Section VII.C of the Enforcement Policy describes the circumstances when the staff may
exercise enforcement discretion in the form of a NOED for power reactors.

On occasion, circumstances may arise where a licensee's compliance with a Technical
Specification (TS) Limiting Condition for Operation (LCO) or other license condition 
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would involve: (1) an unnecessary plant transient; (2) performance of testing, inspection, or
system realignment that is inappropriate with the specific plant conditions; (3) or unnecessary
delays in plant startup without a corresponding health and safety benefit.  The staff may also
grant enforcement discretion in cases involving severe weather or other natural phenomena. 
This decision is based upon balancing the public health and safety or common defense and
security of not operating against the potential radiological or other hazards associated with
continued operation, resulting in and a determination that safety will not be impacted
unacceptably by exercising this discretion.  The Commission is to be informed expeditiously
following the granting of a NOED in such situations.

In these circumstances, the NRC staff may choose to not enforce the applicable TS or other
license condition.  This enforcement discretion, designated as a NOED, is only exercised if the
NRC staff is clearly satisfied that the action is consistent with protecting the public health and
safety.  Staff guidance for implementing the NOED policy for power reactors is provided in the 
NRC Inspection Manual Part 9900 guidance. 

The current Enforcement Policy and implementing guidance recognize the distinction between: 
(1) those instances where a noncompliance is temporary and nonrecurring when a license
amendment is not practical, and (2) those instances where a noncompliance will occur during
the brief period of time required for the NRC staff to process an emergency or exigent license
amendment under the provisions of 10 CFR 50.91(a)(5) or (6).  In the first situation, the
Regional Administrator issues the NOED and subsequently documents the decision for granting
the NOED.  In the second situation, the Director, Office of Nuclear Reactor Regulation (NRR)
issues the NOED and subsequently documents the decision for granting the NOED.  In other
words, the current distinction between region-issued and NRR-issued NOEDs for power
reactors is based on the duration of the NOED and whether or not a follow-up license
amendment is appropriate.

DISCUSSION:

The staff is proposing to eliminate the distinction between region-issued and NRR-issued
NOEDs for power reactors.  Although historically most NOEDs have been issued and
documented by the cognizant regions without follow-up license amendments, all NOED
requests have been evaluated and decisions made jointly by the regional and NRR staffs. 
Thus, the distinction is unnecessary and has often caused confusion among licensees and
staff. 

The proposed policy revision would specify that the associated regional and headquarters staff
will together determine the appropriateness of granting a requested NOED.  If the NOED is
determined to be appropriate, regional staff will complete the documentation process
associated with granting the NOED.

The proposed revision establishes a single focal point and therefore eliminates the need to
categorize NOEDs as to regional- or headquarters-lead.  This clarification will provide a more
predictable, clear, and consistent process for licensees when requesting NRC to consider
granting a NOED.

The proposed policy revision, as well as other NOED process improvements, was discussed
with representatives of the Nuclear Energy Institute (NEI) and other stakeholders at a public
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meeting with the staff on July 14, 2004.  The staff plans on completely revising and reissuing its
Part 9900 guidance later in the year.  In addition to the proposed policy revision, other process
improvements include emphasizing that the license amendment process should be used in
preference to NOEDs whenever possible and developing improved guidance to address the
NOED request requirement to demonstrate no net increase in radiological risk.  In addition,
other concurrent improvements to the NOED process will result in most NOEDs having follow-
up license amendments regardless of the NOED duration.  The staff intends to discuss the
changes at an NEI Licensing Forum on October 20-21, 2004.  In addition, in an effort to
communicate these important changes efficiently and effectively, the staff intends to issue an
NRC Regulatory Issue Summary (RIS).

The proposed revision to the Enforcement Policy is strictly administrative in nature and will
support simplification of the NOED process by providing a clear understanding of the roles and
responsibilities of NRC regional and headquarters staff associated with issuance of NOEDs.  

It is anticipated that the proposed revision will have minimal, if any, impact on external
stakeholders.  Therefore, the staff recommends that the policy revision be effective immediately
upon publication in the Federal Register. 

RECOMMENDATION:

The staff recommends that the Commission approve publication of the attached Federal
Register notice announcing an immediately effective revision to the Enforcement Policy.

COORDINATION:
 
The Office of the General Counsel has no legal objection to this paper.  The Office of the Chief
Financial Officer has reviewed this paper for resource implications and has no objections.  The
Office of the Chief Information Officer has reviewed this paper for information technology and
information management implications and concurs in it.

The Commission should note that:

1. The Enforcement Policy will be published in the Federal Register and will become effective
upon publication.  Comments on this revision will be accepted for 30 days after publication
and will be considered prior to the next revision to the Enforcement Policy.

2. The appropriate Congressional Committees will be notified.

3. The change to the Policy Statement does not impact information collections that are subject
to the requirements of the Paperwork Reduction Act.

4. The staff has determined that this is not a “major” rule as defined in the Small Business
Regulatory Enforcement Fairness Act of 1996, 5 U.S.C. 804(2).
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5. The Office of Enforcement’s web site will be updated.  Necessary changes to the
Enforcement Manual will also be made.  

6. Inspection Manual Part 9900 guidance for power reactor NOEDs will be revised.

/RA by John Craig Acting For/

Luis A. Reyes
Executive Director 

    for Operations

Attachment:  Draft Federal Register notice 
with revision to Enforcement Policy
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