UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
WESTERN DIVISION

CITIZENS AWARENESS
NETWORK, INC.,
Plaintiff Civil Action No. _¢4-3cv 14 -mppe

V.

UNITED STATES OF AMERICA Judge Michael A. Ponser
and
UNITED STATES NUCLEAR
REGULATORY COMMISSION,
Defendants

CITIZENS AWARENESS NETWORK’S
COMPIAINT FOR DECLARATORY AND IN CTIVE RELIEF AGAINST
THE UNITED STATES NUCLEAR REGULATORY COMMISSION FOR
RELEASE OF A DOCUMENT PURSUANT TOS5U.S.C. § 552

NATURE OF ACTION

1. This is an action filed under the Freedom of Information Act

("FOIA”), 5 US.C. §552, for injunctive and other approptiate relief, and seeking

disclosure and release of an agency record that the defendant United States Nuclear

Regulatory Commission ["NRC”] improperly withheld from plaintiff Citizens Awareness
Network, Inc. [“CAN™],

JURISDICTION AND VENUE
2. This Court has subject matter jutisdiction over th}'s action and personal

jurisdicdon over the patties pursuant to 5 US.C. § 552()(#)(B). This court also has




jurisdiction over this action pursuant to 28 U.S.C. § 1331. Venue lies in this district under 5
U.S.C. § 552(2)(4)(B).

3 CAN is a non-profit environmental otganization incotporated in the
Commonwealth of Massachusetts and with principal place of business in Shelburne Falls,
Massachusetts. CAN made a FOIA request of the NRC through Jonathan M. Block,
Attorney at Law, Putney, Vermont. Attorney Block represents CAN in a pending case
before the United States Court of Appeals for the First Citcuit. Attorney Block made the
request to get an NRC document relevant to the Court of Appeals case.

4. Defendant NRC is a federal agency with headquarters in Rockville, Maryland.

PLAINTIFF'S FOIA APPEAL

5. Counsel for CAN submitted 2 FOIA request (Req. No. 2004-0160 ) to the
NRC via electronic mail on Match 15, 2004. See copy of the initial request attached heteto as
Exhibit °A’.

6. By form letter dated April 15, 2004 the NRC denied CAN’s FOIA request.
Copy of NRC’s Form 464 Denial of CAN’s Initial FOIA Request ( April 15, 2004), attached
hereto as Exhibit B’.

7. CAN filed a timely appeal of the NRC’s denial of CAN’s FOIA request by
letter of April 27, 2004 (docketed with the NRC on April 28, 2004). Copy of Cover Lettet
for Appeal attached hereto as Exhibit ‘C’; Appeal attached hereto as Exhibit D).

8. NRC replied to the appeal by letter from the NRC’s Secretary Annette L.
Vietti-Cook, stating that, “Without conceding that the NRC is bound by law to grant your

appeal, I have decided to make 2 discretionary release of a pottion of this document—the




portion dealing with section 1892 Ms. Vietti-Cook went on to state, “This is a final agency
decision.” Copy of Letter from Annette Vietti-Cook (May 11, 2004) attached hereto as
Exhibit ‘E’; copy of released pottions and censored portions fo document attached hereto as
Exhibit ‘F.

9. The NRC wrongfully withheld information under exemption 5, item 3
(attotney/client privilege). Compare CAN’s FOIA Appeal, Exhibit D’ attached hereto, with
NRC’s Letter Partially Granting CAN’s FOIA Request, Exhibit ‘E’ attached hereto, and
Document NRC Provided Under Partial Grant of FOIA Request, Exhbit ‘F* attached hereto.

10.  The NRC'’s wrongful withholding of part of the requested document was final
agency action for purpose of this appeal. Se Letter from Annette Vietti-Cook (May 11,
2004), Exhibit ‘E’ attached heteto, stating “This is a final agency decision.”

11. The NRC’s exercise of discretion in pattially withholding the document at
issue violates the FOIA..

12. Inorder to properly comply with the FOIA, the NRC must ptrovide CAN with
a copy of the entire document at issue.

RELIEF REQUESTED

WHEREFORE, plaintiff requests this Coutt offer the following telief on an
expedited basis:

A.  Provide for expeditious proceedings in this action;

B. Order the NRC to disclose the requested document to the coutt in its entitety

for the Court’s #n camera inspection and review;




C. Upon completion of inspection and review, declare that the NRC violated the

FQOIA, and order further relief as follows:

1 Order the NRC to disclose the requested recotd in its entirety and

make a complete copy available to plaintiff;

2. Award plaintiff costs and teasonable attorneys fees incurred in

obtaining lawful release of the document at issue; and
3. Grant any other relief the Court deems equitable, just and proper under

its authority to redress the statutory violation in this case.

Respectfully submitted:

CITIZENS AWARENESS NETWORK, INC.

Bk rett dn uydhmtle—

Jonathan M. Block*

First Citcuit Bar No. 30343
94 Main Street

P.O. Box 566

Putney, VT 05346

(802) 387-2646 (voice)
(802)-387-2667 (fax)
jonb@sover.net

*Pro hac vice admission filed

& S

Robert L. Quinn, Esq.

Egan, Flanagan and Cohen, P.C.
67 Market Street

Post Office Box 9035
Springfield, MA 01102-9035
(413) 737-0260 (voice)

' (413) 737-0121
tlquinn@eganflanaoan.com




