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ASLBP No. 04-821-01-ESP

(Early Site Pennit for Clinton ESP Site)

PETITION OF INTERVENORS ENVIRONMENTAL LAWNI AND POLICY CENTER,
BLUE RIDGE ENVIRONMENTAL DEFENSE LEAGUE,

NUCLEAR INFORMATION AND RESOURCE SERVICE,
NUCLEAR ENERGY INFORMATION SERVICE, AND PUBLIC CITIZEN FOR

INTERLOCUTORY REVIEWN' OF TIlE LICENSING BOARD PANEL'S REJECTION
OF ENERGY EFFICIENCY ALTERNATIVES CONTENTION

Pursuant to 10 C.F.R. 2.341(0(2), Intervenors Environmental Law and Policy Center,

Blue Ridge Environmental Defense League, Nuclear Information and Research Service, Nuclear

Energy Informnation Service, and Public Citizen petition the Nuclear Regulatory Commission for

interlocutory review of the Atomic Safety and Licensing Board Panel's ("Panel") decision to

exclude energy efficiency alternatives as part of the clean energy alternatives contention that will

be addressed in the review of Exelon Generation Company's application for an Early Site Permit

("ESP") for the proposed Clinton 2 plant. The Panel admitted the Intervenors' contention that

Exelon failed to sufficiently consider various clean energy alternatives both individually and in

combination. However, the Panel excluded energy efficiency alternatives from this clean energy

alternatives analysis, largely on the basis that Exelon, as a merchant generator, purportedly

cannot be expected to implement energy efficiency projects. The Panel's ruling is plainly

inconsistent with the National Environmental Policy Act's ("NEPA") requirement that the
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Commission and Exelon "rigorously explore and objectively evaluate," both individually and in

combination, all reasonable alternatives to Exelon's proposed new Clinton 2 nuclear power, and

it is based on clearly erroneous factual conclusions regarding the ability of Exelon and its

affiliated companies to arrange to implement energy efficiency efforts.

Interlocutory review is appropriate at this time because delaying review until after the

Panel's licensing decision would lead to unnecessary delay, and a duplicative administrative

process that would waste the resources of both the Commission and the parties to this

proceeding. Intervenors contend that energy efficiency should be considered in combination

with other resources as Clean Energy Alternatives to the proposed new nuclear power plant, but

the Panel's decision splits off energy efficiency from the other clean energy alternative resources

(wind power, solar power, natural gas-fired generation and "clean coal" technology). Without

interlocutory review, the parties would engage in a lengthy licensing process before the Panel

during which only some clean energy alternatives would be considered. Then, if the Panel were

to nonetheless issue the requested ESP, Intervenors would challenge the Panel's exclusion of

energy efficiency from the combination of clean energy alternatives. If the Intervenors prevail in

that challenge before the Commission (or, subsequently, a reviewing court), then a whole new

licensing process would have to be held in which the energy efficiency alternatives would then

be considered along with the other clean energy alternatives in combination.

The Commission can avoid this unnecessary delay and waste of time and resources by

deciding now whether it believes NEPA requires an analysis of energy efficiency as a clean

energy alternative to the proposed new nuclear power. Therefore, given the interconnectedness

of the energy efficiency and the other clean energy alternatives, this petition presents the sort of
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unique situation that satisfies the standards for interlocutory review set forth at 10 C.F.R.

2.341(f) as further explained below.

Intervenors are also seeking interlocutory review under 10 C.F.R. 2.341(f)(2) because the

Commission's precedent may foreclose an appeal of the Panel's decision at this time, pursuant to

10 C.F.R 2.311(b), where, as here, the Panel has admitted at least one of the Intervenors'

proposed contentions. Statement of Policy on Conduct of Adjudicatory Proceedings, 48 N.R.C.

18 (1998); In re Pacific Gas & Elec., 26 N.R.C. 154, 155 (1987); In re Long Island Lighting Co.,

25 N.R.C. 129 (1987). However, if the Commission believes that its rules do allow for an

appeal, then Intervenors request that the Commission construe this petition as an appeal under 10

C.F.R. 2.311 (b). As an appeal, this filing would be timely, as the 10-day time limit for appeal,

10 C.F.R. 2.311 (a), is extended by five days because the Panel served its decision by first-class

mail. 10 C.F.R. 2.306; In re International Uranium (USA) Corp., 55 N.R.C. 269, at *7-*S (2000).

1. FACTUAL BACKGROUND AND
SUMMARY OF THE DECISION FOR WHICH REVIEW IS SOUGHT

On September 25, 2003, Exelon filed an ESP application for the proposed Clinton 2

nuclear power plant in Central Illinois. On January 12, 2004, Intervenors filed a Hearing

Request and Petition to Intervene in the ESP proceeding. Intervenors then raised three

contentions in a May 3, 2004 Supplemental Request, including the Clean Energy Alternatives

Contention which is relevant here.' Intervenors contend that Exelon's filing improperly rejected

better, lower-cost, safer, and environmentally preferable energy efficiency, renewable energy

In the other two contentions, Intervenors asserted that the Waste Confidence Rule, 10 C.F.R. 51.23(a), does not
apply to new nuclear power plants, such as Clinton 2, and that an Illinois state law moratorium on new nuclear
plants prohibited the issuance of an ESP for Clinton 2. All of the Intervenors, except for the Environmental Law
and Policy Center, also filed a separate Supplemental Request raising three additional contentions, none of which
were admitted by the Panel.

3



resource, distributed generation, and "clean coal" resource alternatives. Supplemental Request,

pp. 1-14.

Intervenors provided four primary bases for this Clean Energy Alternatives Contention.

First, Exelon did not analyze or justify the purported need for power that it relied upon in

rejecting clean energy alternatives. Id., pp. 4-5. Second, Exelon failed to analyze energy

efficiency and other clean energy alternatives in combination. Id., p. 5. Third, Exelon

improperly rejected energy efficiency initiatives as an alternative on the ground that it might not

be profitable. Id., pp. 5-9. Fourth, Exelon relied on flawed and outdated information to support

its conclusion that various clean energy resources were not reasonable alternatives. Id., pp. 9-14.

After briefing and a two-day prehearing conference,2 the Panel issued its August 6, 2004

Order rejecting all of the Intervenors' contentions except for the Clean Energy Alternatives

Contention. The Panel found:

... This contention is, however, admitted as supported by bases sufficient to raise
genuine issues of material fact adequate to warrant further inquiry to the degree it
alleges (a) a failure by EGC [Exelon Generating Company] in its evaluation of the
alternatives that could be used by an independent power provider in its power
generation mix adequately to address a combination of wind power, solar power,
natural gas-fired generation, and "clean coal" technology (Basis C); and (b) the
applicant's use of potentially flawed and outdated information regarding wind and
solar power generation methods (Bases El and E2).

Order, p. 17. In stating the Admitted Contention, the Panel found that Exelon's ER "does not

provide the basis for the rigorous exploration and objective evaluation of all reasonable

alternatives to the ESP that is required by NEPA." Order at Appendix A.

2 The prehearing conference addressed requests for hearing on three ESP applications - the Exelon application at
issue here, along with Domninion Nuclear's application for an ESP for North Anna, Virginia, and System Energy
Resources, Inc.'s ESP application for Grand Gulf, Mississippi.
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The Panel, however, excluded Intervenors' contentions regarding an analysis of energy

efficiency alternatives and the questionable "need for power" to be provided by the proposed

Clinton 2 nuclear plant:

Petitioners' claim that EGC [Exelon Generating Company] must consider such
alternatives as energy conservation (demand side management) or other
alternative generation methods that are not typically employed by independent
power generators [because that] would require an analysis of energy conservation
methods that essentially equates to a "need for power" analysis that is outside the
scope of this proceeding and/or an impermissible challenge to the Commission's
regulations. In this regard, we agree with EGC that in preparing information on
any energy generation method alternative for an ER [Environmental Review], it is
appropriate for the applicant to consider its own business objectives and status as
an independent power provider - as opposed to a public utility - as it analyzes
alternatives.

Order, pp. 16-17.

It is, of course, the Commission as the federal regulatory agency, not just Exelon, which

is required by the NEPA statute to rigorously explore and objectively evaluate all reasonable

alternatives. 42 U.S.C. § 4321, ct seq. However, the Panel first found that considering energy

efficiency alternatives would constitute an analysis of the "need f6r power" contrary to the

Commission's regulations, 10 C.F.R. 52.17(a)(2), 52.18, that do not require such analysis.

Order, p. 16. Second, the Panel agreed with Exelon's argument that the company need not

consider energy efficiency as an alternative because it does not fit with the company's "own

business objectives" and desire to build base load power generation through the proposed

Clinton 2 plant. Order, pp. 16-17.

Through this Petition, Intervenors seek interlocutory review of the Panel's decision

excluding consideration of potentially cost-effective and reasonable energy efficiency and energy

conservation alternatives in combination with other clean energy resources, as required by NEPA

and fundamental fairness. Whatever Exelon's private business objectives, they cannot substitute
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for or stand in the way of the Commission's statutory obligation to fully and fairly consider all

reasonable alternatives under NEPA.

II. STATEMENT OF WHERE THE MATTERS RAISED IN TIllS PETITION FOR
REVIEW WERE PREVIOUSLY RAISED BEFORE THlE PANEL.

Intervenors have raised this energy efficiency part of the Clean Energy Alternatives

Contentions throughout the proceedings before the Panel. Intervenors noted this issue in the

Hearing Request and Petition to Intervene filed with the Commission on January 12, 2004.

Hearing Request, p. 5. Intervenors provided a thorough explanation on why NEPA requires an

analysis of energy efficiency alternatives in their Supplemental Request filed with the

Commission on May 3, 2004. Supplemental Request, pp. 5-9. In support, Intervenors also

attached a number of studies as exhibits to its Supplemental Request, which document the

feasibility and economic benefits of energy efficiency. Supplemental Request, Exhs. 3-10. Both

Exelon and the Commission Staff addressed this issue in their May 28, 2004 responses to the

Intervenors' Supplemental Request. Exelon Response, pp. 22-26; Staff Response, pp. 26-27.

Intervenors provided further support for their position on this issue in the Reply Brief filed on

June 9, 2004. Reply Brief, pp. 6-9. Finally, the energy efficiency issue was discussed as part of

the oral argument on Intervenors' Clean Energy Alternatives Contention during the first day of

the prehearing conference. Hearing Tr. 186-219.

Ill. TilE PANEL'S EXCLUSION OF ENERGY EFFICIENCY ALTERNATIVES
VIOLATES TIlE NATIONAL ENVIRONMENTAL POLICY ACT AND IS
BASED ON ERRONEOUS FACTUAL CONCLUSIONS REGARDING
EXELON'S ABILITY TO CARRY OUT ENERGY EFFICIENCY EFFORTS.

The Panel's decision to exclude energy efficiency alternatives from the analysis of the

Clinton ESP application is both legally and factually flawed. The Panel, Exelon and the
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Commission Staff have not disputed the fact that energy efficiency is a viable and cost-effective

way to satisfy future energy needs. Supplemental Request, pp. 7-8, Exhs. 3-13. However, the

Panel avoids consideration of this reasonable alternative on the ground that energy efficiency

does not fit within Exelon's "business objectives." Order, p. 17. Those "business objectives"

are not spelled out by the Order, but Exelon had argued in its briefs that its economic purpose for

Clinton 2 is to increase revenue through the generation of new base load power, and that it did

not want to implement energy efficiency alternatives because of deregulation. The Panel's

holding violates the clear requirement of NEPA that all reasonable alternatives to new nuclear

power be rigorously explored and objectively evaluated, 40 C.F.R. 1502.14(a), and ignores

Exelon's ability, through its public utility affiliate or by contract with any number of other

entities, and other parties' ability, to implement energy efficiency projects and programs as

reasonable alternatives to the proposed Clinton 2 nuclear plant.

A. The Panel's Decision Violates NEPA By Accepting A Limited Project Purpose
That Improperlv Precludes the Consideration Of Reasonable Alternatives.

The first legal error in the Panel's decision is that it simply accepts Exelon's improperly

narrow project purpose that excludes reasonable alternatives. Rather than requiring an analysis

of all reasonable alternative means for meeting future energy needs, the Panel has simply

constricted the analysis to only those alternatives that will satisfy Exelon's goal of generating

new base load power. While an agency is permitted "to take into account the needs and goals"

of a project applicant, Citizens Against Burlington v. Busev, 938 F.2d 190, 196 (D.C. Cir. 1991),

NEPA does not allow for wholesale deferral to the applicant's stated purpose where such

purpose improperly restricts the analysis of alternatives. Southern Utah Wilderness Alliance v.

Norton, 237 F.Supp. 2d 48, 53 (D.D.C. 2002). Instead, the case law clearly requires an agency to
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ensure that the purpose of the project is defined broadly enough so as to allow for the

consideration of reasonable alternatives. See, es, Colorado Environmental Coalition v.

Dombeck, 185 F.3d 1162, 1174-75 ( 1 0th Cir. 1999); Simmons v. U.S. Army Corps of Engineers,

120 F.3d 664, 669 (7th Cir. 1997); Sylvesterv. U.S. Army Corps of Engineers, 882 F.2d 407, 409

( 5 th Cir. 1989) ("obviously, an applicant cannot define a project in order to preclude the existence

of any alternative sites and thus make what is practicable appear impracticable"); Cf Forty Most

Asked Ouestions ConceminQ CEO's National Environmental Policy Act Regulations ("Forty

Questions"), 46 Fed. Reg. 18026, 18027 (1981) ("reasonable alternatives include those that are

practical or feasible from the technical and economic standpoint and using common sense, rather

than simply desirable from the standpoint of the applicant"). The Commission is obliged to fully

comply with the NEPA alternatives analysis in this case, even if Exelon has not done so.

For example, in Simmons the project applicant sought a permit to construct a new

reservoir to use as a water supply. The Corps, noting that the project applicant's purpose was a

single reservoir for its water supply, considered only single source alternatives for providing

water to the applicant. The Court reversed, holding that the Corps' blind acceptance of the

applicant's purpose for the project improperly excluded reasonable alternatives involving

multiple sources of water. Simmons, 120 F.3d at 669.

Similarly, in Southern Utah Wilderness Alliance, two companies sought approval from

the Bureau of Land Management ("BLM") to engage in seismic and oil gas exploration near a

National Park in Utah. In its Environmental Assessment of the issue, the BLM declined to

consider any alternative that would limit operations to existing roads and trails because the

project applicants asserted that such alternatives would not satisfy the project objective. The

Court reversed, concluding that the BLM should have analyzed alternatives that limited
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operations to existing roads and trails. Southern Utah Wilderness Alliance, 237 F.Supp. 2d at

53-4. In so holding, the Court rejected the BLM's "unquestioning acceptance" of the applicants'

assertions, noting that while "an agency is obligated to take the needs and goals of the project

applicant in mind when considering alternatives . . . that obligation does not limit the scope of

the agency's analysis to what the applicant says it needs." Id. at 53.

As in Simmons and Southern Utah Wilderness Alliance, the Panel has improperly

excluded reasonable energy efficiency alternatives to new nuclear power by blindly accepting

Exelon's overly narrow purpose for the project. The Panel simply defers to Exelon's stated goal

of creating new base load generation. Yet the siting of a new nuclear power plant in Illinois

could be justified only if it is necessary for meeting future energy needs in the area. Energy

efficiency presents a reasonable, feasible and cost-effective alternative - alone, and in

combination with other clean energy alternative resources - .to the proposed new Clinton 2

nuclear plant. Supplemental Request, pp. 7-9. In fact, both the State of Illinois and the U.S.

government have recognized that energy efficiency plays a key role in addressing future energy

needs. S, eg., 20 ILCS 1120/2 (declaring the policy of Illinois "to become energy self-reliant

to the greatest extent possible, primarily by the utilization of the energy resources available

within the borders of this State, and by the increased conservation of energy") (emphasis

added); 42 U.S.C. § 6201 et seq. (Energy Policy and Conservation Act).

Therefore, the Panel erred under NEPA by unquestionably accepting Exelon's stated

purpose. Exelon's purpose was too narrow and improperly foreclosed the consideration of

reasonable energy efficiency alternatives, which the Commission must rigorously explore and

objectively evaluate under NEPA.
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B. The Panel's Conclusion That Exclon Cannot Implement Energy Efficiency
Efforts Is Clearly Erroneous And Does Not Justify Rejection Of Energy
Efficiencv Alternatives Under NEPA.

The Panel also erred factually and legally in adopting Exelon's argument that energy

efficiency alternatives need not be considered because Exelon is no longer able to carry out

energy efficiency efforts under Illinois' supposedly deregulated utility system. Order, p. 16;

Exelon Response, p. 26. The Panel's ruling is not factually supported for two reasons:

First, the Illinois Appellate Court has held that Exelon is, indeed, a "public utility"

subject to the Illinois Public Utilities Act. Abbot Laboratories. Inc. v. Illinois Commerce

Commission, Case Nos. 4-00-0922, 4-01-0034 (Ill. App. Ct. Oct. 4, 2001) (unpublished order).

Second, Commonwealth Edison, a public utility affiliate of applicant Exelon Generating

Company, and fellow subsidiary of the applicant's parent company, Exelon Corporation, is fully

capable of implementing numerous energy efficiency programs that would help to reduce future

energy needs. Therefore, Exelon is capable of implementing energy efficiency alternatives - the

company's apparent desire not to do so is not sufficient reason to preclude rigorous exploration

and objective evaluation of this reasonable alternative.

Third, from a legal standpoint, the Panel's conclusion violates NEPA case law requiring

the consideration of reasonable alternatives even if they are outside the scope of the applicant's

or agency's authority. .See, es, 40 C.F.R. 1502.14(c); Forty Questions, 46 Fed. Reg. at 18027;

Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 814 ( 9 1h Cir. 1999); Cf Natural

Resources Defense Council. Inc. v. Hodel, 865 F.2d 288, 295-96 (D.C. Cir. 1988). For example,

in Hodel the Court concluded that the Department of Interior was required to consider increased

fuel efficiency standards as an alternative to its five-year plan for offshore oil and gas leasing

activity in environmentally sensitive areas. NEPA similarly requires the consideration of energy
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efficiency alternatives to a new nuclear power plant even if such alternatives were outside of

Exelon's power to implement, which they are not in this case.

C. The Consideration of Energy Efficiency Altcrnatives Does Not Conflict With
Commission Regulations That Provide That An ESP Applicant Does Not Have
To Analvze The Need For Power.

The Panel also attempts to justify its exclusion of energy efficiency alternatives on the

ground that consideration of energy efficiency "essentially equates to a 'need for power'

analysis," an analysis that the Commission regulations supposedly do not require during this

proceeding, 10 C.F.R. 52.17(a)(2), 52.18. Order p. 16. That is not logical or sensible here.

Energy efficiency and nuclear power are simply two ways to meet whatever future energy needs

might exist. If the Commission does not need to analyze the need for power before determining

in this proceeding whether a new nuclear plant is appropriate, the agency does not have to

consider the need for power before determining whether increased energy efficiency is

appropriate.3

In addition, even if the consideration of energy efficiency required a need for power

analysis, it would be appropriate in this proceeding because Exelon has already identified a need

for power and used that identified need to itself reject reasonable alternatives in its

Environmental Report. In particular, Exelon states that any feasible alternative must be able to

3 Intervenors continue to believe, as they argued in their Clean Energy Alternatives Contention, that NEPA does
require an analysis in this proceeding of the need for power. Supplemental Request, pp. 4-5; Reply Brief, pp. 3-4. In
particular, the identification and discussion of the need for a project - here, the need for the new power - is a
necessary and critical component of the NEPA-required alternative analysis because the need forms the baseline by
which the reasonableness of various alternatives is measured. 40 C.F.R. 1502.13; City of Carmel-B3v-The-Sea v.
U.S. Dep't of Transp., 123 F.3d 1142, 1155 (9 th Cir. 1997); Simmons v. U.S. Army Corps of Engineers, 120 F.3d
664, 666 (7 th Cir. 1997). Therefore, as a matter of law, the need for power should be analyzed as part of the
alternatives analysis that is occurring during this ESP proceeding. The point here, however, is simply that if the
Commission concludes that its regulations foreclose an analysis of the need for power, there is no reason why the
consideration of energy efficiency requires an analysis of the need for power when the consideration of new nuclear
power does not.
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generate base load power, and then rejects various clean energy resources on the ground that

those resources are purportedly not suitable for base load capacity. Environmental Report, pp.

9.2-6, 9.2-7, 9.2-8. The Commission's regulations do not foreclose an analysis of the need for

power, but rather simply provide that an application and EIS "need not include" an assessment of

the need for power. See 10 C.F.R. 52.17(a)(2), 52.18. Because Exelon has identified and relied

on a need for power in its alternatives analysis, the same Exelon applicant should not be able to

avoid an analysis of whether that need for power actually exists. Certainly, given Exelon's use

of the need for power to its advantage, any necessity of such analysis should not be used to

justify excluding the consideration of the reasonable energy efficiency alternatives.

IV. INTERLOCUTORY REVIEW IS APPROPRIATE BECAUSE THlE PANEL'S
DECISION WILL HAVE A PERVASIVE EFFECT ON THE PROCEEDING
THAT CANNOT PRACTICALLY BE ALLEVIATED AT A LATER TIME AND
INVOLVES A NOVEL LEGAL ISSUE.

Interlocutory review of the Panel's decision is appropriate because the exclusion of

energy efficiency alternatives from the analysis of the other clean energy alternatives will have a

pervasive effect on the proceeding that would best be addressed now in order to avoid possible

duplicative administrative processes later. Given the interrelated nature of energy efficiency and

renewable energy alternatives and the unique nature of the legal question presented here, this

petition satisfies all of the standards for interlocutory review set forth in the NRC regulations.

First, the exclusion of energy efficiency alternatives - alone, or in combination with the

other clean energy alternatives - would have a "pervasive" effect on the proceeding, 10 C.F.R.

2.341(f)(2)(i), because it would inhibit the Intervenors' ability to fully and fairly present clean

energy alternatives to the proposed new Clinton 2 nuclear plant. The Panel has admitted only

one contention for argument during the hearing on Exelon's ESP application: whether there are
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certain specific clean energy alternatives - a combination of wind power, solar power, natural

gas-fired generation, and "clean coal" technology - to the proposed new Clinton 2 nuclear plant

being proposed by Exelon. However, the Panel has excluded energy efficiency, which is a

fundamental element of the overall clean energy alternatives. Certainly the exclusion of a

fundamental element of the clean energy alternatives would have a pervasive effect on a

proceeding designed to examine such alternatives.

Second, the impact of such exclusion could not "as a practical matter ... be alleviated"

by a petition for review after the Panel's final decision, 10 C.F.R. 2.341 (f)(2)(i), because reversal

at that point would require a second, new analysis of all clean energy alternatives in a new

proceeding. As the Panel has recognized (Order, p. 17), reasonable alternatives to a new nuclear

plant must be considered in combination, not just as individual energy alternatives. Davis v.

Mineta, 302 F.3d 1104, 1121-22 (IOth Cir. 2002). The best way to alleviate the exclusion of

energy efficiency alternatives after the Panel makes its licensing decision would be to require an

entirely new hearing analyzing energy efficiency and other clean energy alternatives in

combination. It would certainly be more desirable for the Commission to now review the

Panel's decision excluding the energy efficiency alternatives.

Finally, interlocutory review is appropriate because this Petition presents a "significant

and novel legal issue" the resolution of which "would materially advance the orderly disposition

of the proceeding." 10 C.F.R. 2.341 (0(1); In re Matter of Private Fuel Storage, 52 N.R.C. 23, at

*9-*10 (2000); Statement of Policy on Conduct of Adjudicatorv Proceedings, 48 N.R.C. 18, at

*13 (1998). In particular, apparently, the Commission has never addressed the question of

whether NEPA requires the consideration of reasonable alternatives such as energy efficiency in

situations where the project applicant is operating in a partially deregulated electric services
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market. This issue is likely to be relevant not only in this proceeding, but in other cases as well.

In addition, as explained above, resolution of this issue now rather than later is advisable given

the intertwined nature of energy efficiency and renewable energy alternatives.

V. CONCLUSION

As explained above, the Panel's decision to exclude energy efficiency alternatives from

the hearing on Exelon's application for an ESP for the Clinton 2 nuclear power plant violates

NEPA and is based on erroneous factual conclusions regarding Exelon's and its affiliated

companies' and other parties' ability to implement energy efficiency efforts. Interlocutory

review is appropriate at this time given the pervasive effect of the Panel's decision on the

proceeding, the delay and practical challenge of alleviating that adverse effect after the Panel

makes its licensing decision, and the novelty of the legal issues involved. Therefore, Intervenors

request that the Commission grant this Petition for interlocutory review and reverse the Panel's

decision to exclude energy efficiency alternatives from the Clean Energy Alternatives

Contention, which was admitted.

Dated: August 23, 2004
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